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SUBJECT:   Discussion of City Attorney Memorandum of November 27, 2007, 
Regarding Board and Commission Policy Limiting Speech on Official City 
Positions and First Amendment Analysis 
 
REPORT IN BRIEF 
 
On September 11, 2007, the City Council held a Study Session to discuss the 
City’s policies for board and commission members related to providing official 
board and commission positions to the Council and guidelines for individual 
board and commission member communications to the Council.  The City 
Attorney provided a summary overview of general First Amendment law as it 
relates to public employees but because of very short notice of the study 
session could not complete additional research specifically related to board and 
commission members.  The Council requested the City Attorney to continue 
research after the September 11 Study Session into First Amendment and legal 
issues related to board and commission members addressing the Council in 
both official and unofficial capacities, and to provide a memorandum to the 
Council. 
 
On November 27, 2007, the City Attorney provided the Council, 
Councilmember-elect, City Manager and City board and commission members 
with a memo titled:  Board and Commission Policy Limiting Speech on Official 
City Positions and First Amendment Analysis.  The Council requested that the 
memo be placed on the regular Council agenda to allow for public comment 
and Council discussion. 
 
The legal conclusion is that the City’s current policy requiring board and 
commission members to support the official City position and to refrain from 
addressing the Council except in an official capacity is not in violation of the 
Pickering First Amendment balancing test established by the US Supreme 
Court.  That said, while not legally required to modify the current policy the 
Council has the option of modifying the policy to remove the limitation on 
board or commission members from addressing the Council other than in an 
official capacity on matters that have come before them.   
 
BACKGROUND 
 
The legal background for this Report is in the attached November 27, 2007 
Memorandum:  Board and Commission Policy Limiting Speech on Official City 
Positions and First Amendment Analysis. 
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Additional factual background is as follows: 
 
March 20, 2007: Council conducts a study session, during which existing 
Council policy is reviewed, as are proposed “clarifications” and “revisions”. 
Issues surrounding “free speech” and representation of official board and 
commission positions are specifically addressed that evening, and Council is 
advised that some board and commission members believe these to be more 
than a simple clarification of existing policy. 
 
May 1, 2007:  RTC 07-148 brings this same information to a public hearing, 
with specific information regarding representation of official board and 
commission positions and “free speech” drawn to Council’s attention. Council 
adopts new language stipulating that “outside of official board or commission 
meetings, individual board and commission members are not authorized to 
represent the City or their board or commission unless specifically designated 
by the Council or the board or commission to do so for a particular 
purpose…Members shall represent the official policies or positions of the City 
to the best of their ability when designated as delegates for this purpose. When 
presenting their individual opinions and positions, members shall explicitly 
state they do not represent their body or the City of Sunnyvale, nor will they 
allow the inference that they do…Although a board or commission may 
disagree with the final decision the Council makes, the board or commission 
shall not act in any manner contrary to the established policy adopted by the 
Council.” 
 
July 26, 2007:  The City Manager advises Council that training of board and 
commission members has commenced and that part of that training includes 
advising members they should not appear before the council to advocate a 
position contrary to official positions taken by the advisory body to which they 
belong, as well as staff’s interpretation of Council policy limiting the person 
who appears before the Council to the chair or his/her designee. In that same 
communication, staff indicates it is receiving some push back from board and 
commission members, acknowledges the fact that the language in Council’s 
policy could be interpreted differently, and that staff intends to clarify that 
language in accordance with staff’s interpretation. The City Manager asks 
Council to contact her if it has any concerns. 
 
August 20, 2007:  Then-Mayor Lee sends a letter copied to all board and 
commission members making it clear that only the chair or their designee is 
allowed to communicate with Council (to which at least one board member 
responds, indicating that policy is very clear). 
 
August 30, 2007:  The City Manager reminds Council of her July 26 message 
(to which she received no response asking her to hold off on training) and of 
Mayor Lee’s interest in a September 11 study session to allow further 
discussion. The City Manager advises Council that in the meantime staff is 
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clarifying Council policy on these issues (copies of those clarifications included 
with the City Manager’s message).  
 
A review of the clarified board and commission policy was subsequently placed 
on all board and commission agendas for review. 
 
September 11, 2007: Council conducts a study session (board and commission 
members invited). Council policy is reviewed once more, particularly those 
aspects requiring board/commission members to support official policies of 
their body and of Council, and limiting the appearance before the Council to 
the chair. No changes were directed, save to direct the City Attorney to 
determine whether the Council had the legal right to limit the speech of 
board/commission members, and to restrict their appearance before Council to 
share their individual opinions on official board and commission positions (i.e., 
this is what prompted this report from the Office of the City Attorney). Due to 
continued assertions at this meeting by a commission member that the 
Council’s policy remains unclear as to who can and cannot represent the 
board/commission at a Council meeting, staff further clarifies in Council policy 
that this is limited to the chair and/or his/her designee.  
 
EXISTING POLICY 
 
Council Policy 7.2.19 Boards and Commissions 
[Complete text of policy included as attachment to November 27, 2007 
Memorandum.] 
 
DISCUSSION 
 
The legal discussion and analysis for this Report is in the attached November 
27, 2007 Memorandum:  Board and Commission Policy Limiting Speech on 
Official City Positions and First Amendment Analysis. 
 
Further discussion is offered below by the Office of the City Manager: 
 
Board and commission members are free to speak their minds, in fact are 
encouraged to share their opinions on subject matter which is on their agenda 
and comes before their particular body. But the time to do that is the night 
that item is on the agenda, and after the board or commission has conducted a 
public hearing on the item. The City does not prohibit, but it does discourage, 
board and commission members from lobbying or expressing any opinion or 
individual point of view to Council or anyone else prior to the completion of the 
public hearing. This is because board/commission members are charged with 
maintaining an unbiased perspective prior to the public hearing and prior to 
listening to all sides of a particular issue. To express an opinion prior to 
hearing all sides of an issue can cast doubt on a board or commission 
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member’s ability to maintain a fair and impartial review of the matter before 
the body.  
 
Following a board or commission public hearing and following the expression of 
individual opinions of all board/commission members, an official action is 
taken by the body. Once that vote is taken, and the full body of the board or 
commission has adopted an official position on a matter, then that is the 
position the City expects each individual board or commission member to 
support. As far as the City is concerned, there is only one official position of the 
board or commission, and if you are a member of that board or commission, 
you are expected to support it, regardless of whether you, as an individual, 
agree or disagree with it. This is no different that the City Council’s expectation 
of its own members.  
 
The fact that the City authorizes only the chair of each board or commission to 
present that official position to the Council is not a violation of any individual’s 
rights. Rather, it is one means of ensuring Council meetings are run efficiently, 
and that as much time as possible is allowed for members of the general public 
to speak. The chair of the board or commission is not precluded from sharing 
the minority viewpoint of its members with the Council, but there is a clear 
distinction between the factual reporting of a minority opinion by the chair, 
and an attempt to lobby the Council by a member holding that minority 
opinion. It has been particularly troublesome when members of minority 
board/commission viewpoints have attempted to persuade the Council that the 
official position of their board/commission is in error when there has been no 
one present to represent the majority opinion. 
 
One concern of board/commission members has been their ability to bring new 
information (raised subsequent to the official action of the board or 
commission) to the Council's attention.  Under these circumstances, however, 
staff believes the appropriate action would be for the Council to refer the 
matter back to the board or commission. 
 
Some have asserted that these limitations will severely impact the ability of the 
City to recruit new board and commission members, yet experience has shown 
otherwise. During the latest round of board and commission interviews (for 
which there was no lack of interest), Council asked each applicant to comment 
on these limitations. All applicants indicated that the policies seemed 
reasonable and were willing to comply with the policies if appointed. 
 
Lastly, it is important to note that there has never been any attempt to limit 
the ability of board or commission members wishing to speak on issues which 
do not pertain to their particular board or commission. The City does require 
that they identify the fact that they are a board/commission member, and that 
they are speaking as an individual rather than a representative of their board 
or commission, but then they are like any other member of the public, free to 
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say whatever they would like. This agenda item is, in fact, a great example of 
that. There is no board or commission charged with advising the Council on 
the framework of the board or commission program, or how it should be run. 
However, all board and commission members have been advised that this issue 
is being considered by Council, and all have been advised that they are free to 
attend this public hearing to provide whatever insights or opinions they might 
have to Council.   
 
FISCAL IMPACT 
 
There is no fiscal impact resulting from maintaining or modifying the current 
Board and Commission policy on individual board and commission member 
communications to the Council.  
 
CONCLUSION 
 
The conclusion of the legal analysis is on page 5 of the November 27, 2007 
Memorandum, subsection 4: Pickering Balancing Test Applied to Sunnyvale 
Board and Commission Policy. 
 
In short, Sunnyvale’s policy permits board or commission members to advance 
and discuss any viewpoint from the dais on an issue coming before the board 
or commission of which they are a member.   After full debate and a majority 
vote adopting the official position/recommendation of the board or commission 
on an issue, individual members are not permitted to advocate for or address 
the Council on either the majority or minority views on that issue.  The official 
spokesperson is the chair or his/her designee. Of course, board and 
commission members retain the First Amendment right to speak to the Council 
on any issues not related to a matter that has come before or will come before 
the board or commission they serve on.  

 
Applying the U.S. Supreme Court’s First Amendment balancing test, the City 
can, based on public efficiency and avoiding confusion, legally prohibit board 
and commission members from addressing the Council on matters that have 
come before the board or commission on which they sit and where an official 
position or recommendation has been reached.   
 
PUBLIC CONTACT 
 
Public contact was made through posting of the Council agenda on the City’s 
official notice bulletin board, posting of the agenda and report on the City’s web 
page, and the availability of the report in the library and the City Clerk’s Office. 
 
ALTERNATIVES 
 
1. Maintain existing policy as detailed in Attachment 2. 
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2. Modify the City’s current policy and allow comments by any board and 
commission member (not just the chair) to the Council either in a public 
meeting or private communication and to advocate for or against an 
official position of the board or commission. 

 
RECOMMENDATION 
 
If the legal research and analysis had resulted in the conclusion that the City’s 
current board and commission policy is in violation of First Amendment free 
speech protections, then the recommendation from the City Attorney would be 
to modify the policy to comply with First Amendment standards.  Based on the 
Memorandum’s conclusion that the City’s current policy is consistent with                   
First Amendment standards and case law, there is not a recommendation 
based on the legal analysis to modify the current policy.   
 
The Council could, however, decide, based on public policy reasons, that 
although not legally mandated to modify the board and commission policy it 
nonetheless desires to do so. The policy basis for limiting board and 
commission comments is efficiency of public service and the avoidance of 
undue delay, and this is consistent with the First Amendment. The City 
Manager and Assistant City Manager reviewed the November 27, 2007 
Memorandum and legal analysis.  Both the City Manager and Assistant City 
Manager concluded that based on City interests in efficiency of public services 
and avoiding undue confusion the current City policy should be continued 
without modification.     
     
If the Council determines that the City’s interest in unrestricted public 
comment overrides the City’s interest in efficiency of public services and 
avoiding undue confusion, it has the option of directing that the policy be 
modified.   
 
In sum, the current City policy is consistent with First Amendment standards 
and case law and accordingly the recommendation from the City Attorney is 
Alternative 1. Concerns about significant new information arising after the 
board or commission decision and that could not reasonably have been 
presented earlier should be addressed by remanding the matter to the board or 
commission for reconsideration based on the significant new information. The 
recommendation from the City Manager is Alternative 1 based on public 
efficiency and avoidance of confusion policy considerations. 
 
No motion is necessary for Alternative 1 to continue current City board and 
commission policy.   
 
A motion is required if the Council selects Alternative 2. 
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Prepared by: 
 
 
______________________________________ 
David E. Kahn, City Attorney 
 
 
______________________________________ 
Robert Walker, Assistant City Manager 
 
 
Reviewed by: 
 
 
______________________________________ 
Amy Chan, City Manager 
 
 
 
Attachments 

1. Memorandum, Board and Commission Policy Limiting Speech on Official 
City Positions and First Amendment Analysis, November 27, 2007; 
including current Council Policy governing boards and commissions. 

2. Agenda of March 20, 2007 Study Session. 

3. Agenda and attachments of September 11, 2007 Study Session. 

 
















































