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Council Meeting:  February 12, 2008 
 

 
SUBJECT:   Jay Paul Company Request for Release of “H Street 
Reservation” and Removal of H Street Alignment as an Alternative for 
Mary Avenue Extension   
 
REPORT IN BRIEF
In 1985, as part of the Design Permit Agreement (Attachment A) Lockheed 
agreed to a reservation of a right-of-way on its property as a potential 
alignment for Mary Avenue Extension (known as the “H Street Reservation”). In 
2006, Lockheed entered into a Subdivision Agreement (Attachment B) with the 
City which required Lockheed to reserve an alternative alignment for the 
proposed Mary Avenue Extension (known as the “11th Avenue Reservation”).  
The City and Lockheed also agreed in the 2006 Subdivision Agreement to move 
forward expeditiously with an environmental review of the Mary Avenue 
Extension to resolve which of the two alignments is the preferred alternative, so 
that the City could release and reject the non-preferred alternative.  Although 
at this time no decision has been made on whether to proceed with the Mary 
Avenue Extension, only one of the right-of-way reservations will be required if 
the project proceeds.   
 
In 2006, Lockheed sold two of several lots it had recently subdivided to the Jay 
Paul Company. Jay Paul is constructing Class A office buildings and a parking 
structure known as “Moffett Towers” on one of the lots purchased from 
Lockheed.  The lot is currently subject to both the H Street and 11th Avenue 
Reservations.  
 
Since 2006, the City has been conducting environmental analysis of the Mary 
Avenue Extension project, as required by the California Environmental Quality 
Act (CEQA). On August 24, 2007, the City circulated a Draft Environmental 
Impact Report (DEIR) for public review and comment.   Based on the City’s 
preliminary determination that the H Street alignment is not the preferred 
alignment, as reflected in the DEIR, the Jay Paul Company has undertaken 
construction in the H Street Reservation subject to a removal, indemnification 
and hold harmless agreement that protects the City in the event that the H 
Street alignment were to be selected as the preferred alternative.   The City 
previously anticipated the completion and certification of the Final 
Environmental Impact Report (FEIR) including final selection of an alignment 
in February, 2008. However, the number of public comments submitted in 
response to the DEIR and the issues raised by those comments as presented in 
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RTC 08-048 that is before Council tonight, will require five to fifteen months of 
additional analysis and response.   
 
The Jay Paul Company has submitted a request (Attachment C) to release the 
H Street Reservation and remove the H Street alignment from consideration as 
an alternative for the Mary Avenue Extension.  It alleges that prospective 
tenants will not conclude lease negotiations until the H Street Reservation is 
either released or selected.  It also alleges serious impacts on its financing and 
construction loan if the H Street Reservation is not released by March, 2008. 
 
The Lockheed Subdivision Agreement (Attachment B) gives Lockheed the right 
to request a hearing before the Council after December, 2007, if the EIR is not 
complete and it believes the City is not using best efforts to complete the EIR 
and select an alignment.  The Jay Paul Company submitted its initial request 
for a Council hearing on the H Street Reservation pursuant to the Subdivision 
Agreement, Lockheed subsequently submitted a letter (Attachment D) stating 
that the Jay Paul Company did not have Lockheed’s authorization to request 
the hearing under the Subdivision Agreement.  The Jay Paul Company 
submitted a separate request to the Mayor (Attachment E) to place this matter 
on the Council agenda and the H Street Reservation is before the Council 
based on this subsequent request.  In contrast to Lockheed’s right to request a 
hearing on the H Street Reservation under the Subdivision Agreement, the Jay 
Paul Company does not have a contractual entitlement to request a hearing on 
the alignment.     
 
The Council may release the H Street Reservation, if doing so is consistent with 
CEQA, but is not required to do so prior to certification of the FEIR.  The 
environmental analysis in the DEIR concludes that the alignment that utilizes 
the H Street Reservation has greater traffic, cultural and environmental 
impacts than the preferred alignment, which uses the 11th Avenue Reservation. 
None of the 83 public comments on the DEIR commented on this analysis or 
suggest that the H Street alignment is preferable to the 11th Avenue alignment. 
 
The staff recommendation is that the Council can legally consider release of the 
H Street Reservation. Such a release is not in violation of applicable CEQA 
requirements for review of alternatives, but nonetheless may become an issue 
for legal resolution if a court challenge to the FEIR is filed.  Staff makes no 
recommendation for or against the release of the H Street Reservation.  In the 
event that the Council elects to release the H Street Reservation, staff 
recommends requiring a hold harmless and indemnification agreement for any 
additional costs or financial impacts arising from the release of the H Street 
Extension prior to the certification of the FEIR. 
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BACKGROUND 
The property was originally owned by Lockheed Martin Corporation, which 
subdivided a portion of its property. In 2006, the Jay Paul Company purchased 
two lots from Lockheed: Lot 1 and Lot 3.  Dedications for the H Street and 11th 
Avenue Reservations for a future Mary Avenue Extension are located in whole 
or in part on Lot 1. The Jay Paul Company has also provided a refined 
reservation for 11th Avenue that is on the adjacent Arriba parcel  also owned by 
the Jay Paul Company.  Lockheed previously entered into a “Design Permit 
Agreement” with the City in 1985 (Attachment A) that pertained to development 
on the property sold to the Jay Paul Company. Among other conditions, 
Lockheed reserved for the City a 9.62 acre plot in 1985 to accommodate a 
future Mary Avenue extension. The area reserved anticipated a west-curving 
alignment toward the future H Street, somewhere within the 9.62 acre parcel. 
In addition, Lockheed agreed to contribute $1,100,000 toward the cost of 
construction of Mary Avenue provided the City accepted Lockheed’s dedication 
of land.   
 
Lockheed further subdivided the property into four lots in 2006. The City 
entered into a Subdivision Agreement with Lockheed which included an 
alternative dedication for a Mary Avenue Extension right-of-way in the 
northerly direction of 11th Street (Attachment B).  The Subdivision Agreement 
provides that it is in the interest of the City and Lockheed to “move forward as 
expeditiously as possible” to select the preferred alignment. The Subdivision 
Agreement provides that although the intention is to complete the EIR and 
select an alignment by the end of 2007, unforeseen circumstances may delay 
completion until after 2007. The Subdivision Agreement gives Lockheed the 
right to request a hearing before the City Council after 2007, if the selection 
has not been made and if Lockheed believes that the City is not using best 
efforts to select an alignment.  
 
The status of the Mary Avenue Extension EIR process is described in RTC 08-
048 that is before Council tonight.  As discussed in RTC 08-048, a number of 
factors have extended the anticipated completion date of the FEIR past the end 
of 2007, and into the Summer or Fall of 2008.   On January 11, 2008, Jay Paul 
submitted a letter to the City requesting a hearing before the Council 
(Attachment C) pursuant to Paragraph 23(d) of the Subdivision Agreement, 
which provides for a hearing after 2007 if the FEIR and alignment selection has 
not been completed. Because the Subdivision Agreement is between the City 
and Lockheed Martin Corporation, the City requested Lockheed to state its 
position on whether the Jay Paul Company had been assigned the right to 
invoke Paragraph 23(d) of the Subdivision Agreement (Attachment F).  On 
February 1, 2008, Lockheed responded with a letter stating that the 
Subdivision Agreement was not assigned to the Jay Paul Company and that 
Lockheed is not requesting a hearing under Paragraph 23(d) of the Subdivision 
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Agreement (Attachment D).  That being so, Lockheed also stated that it had no 
objection to the matter of the H Street Reservation being placed on the Council 
agenda pursuant to a request to the Mayor, and furthermore, does not object to 
the vacation of the Existing Offer To Dedicate the H Street Reservation.  Jay 
Paul Company submitted a written request to the Mayor on February 1, 2008, 
(Attachment E) to place the removal of the H Street Reservation on the Council 
agenda and the Mayor requested staff to do so (Attachment G).   
 
The City has completed and circulated a Draft Environmental Impact Report 
(DEIR) on the project which was issued in August, 2007. The City provided a 
public comment period 36 days longer than that required by CEQA to allow 
public comment on the complex report. A significant number of individuals and 
other entities provided comments on the DEIR.  The majority of comments 
focus on issues concerning traffic on the existing Mary Avenue rather than any 
particular alignment after the extension crosses over Highway 101. No 
comments were received on the DEIR contending that the street alignment on 
the H Street Reservation is the preferred alternative to the 11th Avenue 
Reservation, or commenting on the two alignments.  In related RTC 08-048 
also before the Council tonight, staff is requesting Council direction on the 
scope of responses to comments on the DEIR.  
 
EXISTING POLICY
Land Use and Transportation Element C3, Attain a transportation system that 
is effective, safe, pleasant and convenient. 

Land Use and Transportation Element R1.6, Preserve the option of extending 
Mary Avenue to the industrial areas north of U.S. Highway 101. 
  
DISCUSSION  
A. The Mary Avenue Extension Draft Environmental Impact Report.  
The August 2007 Draft EIR for the Mary Avenue Extension (DEIR) utilizes the 
11th Avenue Reservation as the proposed project (i.e. the preferred alignment). 
CEQA requires that an EIR include analysis of alternatives to the project, to 
determine if the project can be completed at a lower environmental cost.  The 
alternative discussion in Section 6 of the Draft EIR (Attachment H – DEIR pp. 
93-110) describes and analyzes the following alternatives:  

(1)  No Project Alternative;  
(2) H Street Alignment Alternative (which requires the H Street Reservation);  
(3)  Downgrade Mary Avenue Alternative;  
(4)  Two-Lane Mary Avenue Extension Alternative;  
(5)  Other North-South Sunnyvale Corridors Alternative (deemed infeasible); 
 and  
(6)  Widen State Route 85 Alternative (deemed infeasible).  
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The DEIR analysis concludes that the H Street Alignment alternative and the 
other two feasible build alternatives (i.e., alternatives 2-4 above) would meet 
the project objective, but would not avoid any of the significant environmental 
impacts of the proposed project. In fact, each of the three feasible build 
alternatives would result in greater transportation, land use, and cultural 
resource impacts than the proposed project. Therefore, the proposed project 
(using the 11th Avenue Reservation as the alignment) has been found by the 
City’s environmental and traffic consultants to be environmentally superior to 
the H Street Reservation alignment and all other alternatives except the No 
Project Alternative. 
 
The City has received approximately 83 written comment letters concerning the 
DEIR, as well as several comments at public meetings held on October 3, and 
October 10, 2007. Most of the comments focus on the failure to analyze 
different alternatives suggested by the comments, but none of the comments 
assert that the H Street Alignment Alternative is preferable to other 
alternatives, including the 11th Avenue Reservation, or warrants further study.  
Staff has asked the City Council to consider the following options for 
responding to comments on the DEIR:  
 

• a “Standard” response to comments in a FEIR issued for review by the 
public and certification by the City Council. (estimated time 5 months);  

• an “Enhanced” response to comments in an FEIR issued for review by 
the public and certification by the City Council (8 - 10 months); and 

• revision of the DEIR alternatives analysis and recirculation of the DEIR, 
followed by  another round of public comment, followed by either option 
listed above (15 months).  

 
The City is required to take actions that are in the best interests of its citizens 
and consistent with CEQA. In determining whether the Council can consider 
the Jay Paul company request to release the H Street Reservation prior to the 
certification of the FEIR, the Council must consider the impact on the  
environmental review process if the City releases the H Street Reservation.  The 
Lockheed Subdivision Agreement provides Lockheed the right to request a 
hearing on the release of one of the alignment reservations if it contends that 
the City is not using best efforts to complete the environmental review process. 
There is no assertion by Lockheed that the City is not using best efforts to 
timely complete the EIR process.  There is also no assertion in Jay Paul’s 
request to vacate the H Street Reservation that the City is not using best efforts 
to complete the environmental review process.  As discussed in the companion 
RTC on the status of the environmental review process, the additional time to 
complete the FEIR is based on the complexity of the Project, the interest in 
adequate public comment opportunity, and the need to respond to the large 
number of comments on the DEIR.   
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B. Standards for EIR Alternatives Analysis  
 
Under CEQA, an EIR must “describe a range of reasonable alternatives to the 
project, or to the location of the project, which would feasibly attain the 
objectives of the project, but would avoid, or substantially lessen, any of the 
significant effects of the project, and evaluate the comparative merits of the 
alternatives” Title 14, Ch. 3, Cal.Code of Regs. §15126.6(a) (CEQA Guidelines).  
However, an EIR need not consider every conceivable alternative to a project. 
Rather, it must consider a reasonable range of potentially feasible alternatives 
that will foster informed decision making and public participation. An EIR is 
not required to consider alternatives which are infeasible.  
 
The City is the lead agency and therefore “is responsible for selecting a range of 
project alternatives for examination. It must publicly disclose its reasoning for 
selecting those alternatives. There is no ironclad rule governing the nature or 
scope of the alternatives to be discussed other than the rule of reason. 
Guidelines §15126.6(a) (citing Citizens of Goleta Valley v. Board of Supervisors, 
52 Cal.3d 553 (1990), and Laurel Heights Improvement Assn v. Regents of the 
Univ. of Calif., 47 Cal.3d 376 (1988). The EIR shall include sufficient 
information about each alternative to allow meaningful evaluation, analysis, 
and comparison with the proposed project” (Guidelines §15126.6(d)). An EIR 
must also include an evaluation of a no project alternative (Guidelines 
§15126.6(e)(1)).  
 
CEQA Guideline (Section 15126.6(c) provides: “The range of potential 
alternatives to the proposed project shall include those that could feasibly 
accomplish most of the basic objectives of the project and could avoid or 
substantially lessen one or more of the significant effects. The EIR should 
briefly describe the rationale for selecting the alternatives to be discussed. The 
EIR should also identify any alternatives that were considered by the lead 
agency but were rejected as infeasible during the scoping process and briefly 
explain the reasons underlying the lead agency’s determination. ” 
Additional information explaining the choice of alternatives may be included in 
the administrative record. Among the factors that may be used to eliminate 
alternatives from detailed consideration in an EIR are: (i) failure to meet most 
of the basic project objectives, (ii) infeasibility, or (iii) inability to avoid 
significant environmental impacts. Guidelines §15126.6(c). A partial list of the 
factors bearing on feasibility includes: site suitability, economic viability, 
availability of infrastructure, general plan consistency, other plans or 
regulatory limitations, jurisdictional boundaries and whether the proponent 
can reasonably acquire, control or otherwise have access to the alternative site 
“Guidelines §15126.6(f)(1) (citing Citizens of Goleta Valley, supra, and Save Our 
Residential Environment v. City of West Hollywood, 9 Cal.App.4th 1745, 1753 
n.1 (1992)). Ultimately, [n]o one of these factors establishes a fixed limit on the 
scope of reasonable alternatives. Id.  
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The public has had a meaningful opportunity to comment on the H Street 
Alignment Alternative, which was circulated in the DEIR.  Of the public 
comments received by the City, a large number focused on the alternatives 
analysis, none of the comments disagreed with the conclusion that the H Street 
alternative is environmentally inferior, based on impacts, to the proposed 
project using the 11th Avenue Reservation.  None of those comments propose 
any further consideration of the H Street alternative by the City.  
 
Based on the fact that the H Street Alignment alternative can not achieve 
project objectives at a lower environmental cost, it is not a required alternative 
for purposes of CEQA’s mandatory alternatives analysis. Accordingly, the 
Council could, consistent with CEQA requirements for alternatives analysis, 
decide to remove the H Street Alignment alternative from further consideration 
in the FEIR by releasing the reservation pursuant to the Jay Paul Company 
request. The FEIR, when brought to the Council for certification later in 2008, 
will still include the five remaining alternatives identified in the DEIR, and 
possibly will include additional alternatives if the City ultimately decides to 
revise the EIR to include alternatives suggested by the public comments on the 
DEIR. The City’s Environmental Consultant for the Mary Avenue Extension EIR 
concurs with this analysis.  It follows that if the Council decides to release the 
H Street Reservation at this time, the FEIR will continue to meet the CEQA 
requirement for analysis of a reasonable range of potential alternatives that 
could accomplish the project’s objectives and avoid or substantially reduce any 
significant environmental impact.  That said, an objection may still be raised at 
the time the Council considers the FEIR related to the release of the H Street 
Reservation prior to completion of the environmental review process. 
 
Notwithstanding the above analysis, if the adequacy of the FEIR is challenged 
in a CEQA lawsuit, it is possible that the plaintiffs will include an allegation 
that the H Street Reservation was released prior to the certification of the FEIR.  
While such an allegation should not have a significant effect on the outcome of 
such a challenge under generally accepted legal standards, it is not possible to 
predict whether a court may give undue consideration to the release of the H 
Street Reservation prior to certification of the FEIR.   
 
FISCAL IMPACT
As discussed above, Lockheed entered into a “Design Permit Agreement” with 
the City in 1985 that allowed for construction of a building on what is now   
Lot 1. Lockheed reserved for the City a 9.62-acre plot to accommodate a future 
Mary Avenue extension somewhere within the parcel. Lockheed is also 
obligated to contribute $1,100,000 toward the cost of construction of a Mary 
Avenue extension provided the City accepts Lockheed’s dedication of land.  
This sum was based on the cost of improving a two lane, at grade roadway with 
full improvements along the length of the parcel.  The sum is due at the time 
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the City Council awards the construction contract.  When Lockheed and the 
City entered into the Subdivision Agreement in 2006, Lockheed contributed 
$250,000 of the $1,100,000 for preparation of the Mary Avenue extension 
study and environmental analysis, leaving a balance of $850,000 due under 
the Agreement.  It should be noted that the building approved in 1985 has 
since been demolished. 
 
Lockheed states in its letter that it does not object to the Council’s hearing this 
matter or to vacating the area within the Reserved Plot (“Existing Offer to 
Dedicate”).  However, Lockheed has stated it is reserving its right to contend 
that release of the H Street Reservation releases it from its obligation to pay the 
remainder of the $1,100,000 for roadway construction. In the alternative, 
Lockheed may contend that it is not subject to any future Traffic Impact Fees 
as a result of future development, contending that the one-time $1,100,000 
obligation covers all of its responsibilities.  The City strongly disagrees with 
both of these contentions by Lockheed.  These fiscal issues, however, will not 
be resolved prior to the Council’s decision on whether or not to release the H 
Street Reservation on February 12, 2008.  It should be noted that these same 
issues would likely arise at the time the City certifies the FEIR, if it releases the 
H Street Reservation at that time.   
 
If there is a challenge to the FEIR, City litigation costs may range from 
$100,000 to $200,000 or more.  These costs should not be significantly affected 
whether or not the release of the H Street Reservation is included in a 
challenge under CEQA. If a court were to ultimately determine that the 
alternatives analysis was not adequate and required the city to prepare and 
recirculate a new EIR, the court may award costs and attorney fees to the 
plaintiffs which could exceed several hundred thousand dollars. 
 
If a challenge to the FEIR delays scheduled construction of the Project, an 
additional fiscal impact would be the increase in project construction costs 
resulting from a delay. 
 
CONCLUSION
Lot 1 in the Lockheed Subdivision is currently subject to two reservations of 
right-of-way for the proposed Mary Avenue Extension; the H Street Reservation 
and 11th Avenue Reservation.  
 
The Jay Paul Company has requested the Council to consider the release of the 
H Street Reservation pursuant to the Subdivision Agreement, but Lockheed’s 
position is that the Jay Paul Company is not authorized to make that request.  
In the alternative, the Jay Paul Company requested that the Mayor place the 
release of the H Street Reservation on the Council agenda and the Mayor 
approved the request.  Lockheed does not object to this request, or to the 
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release of the H Street Reservation.  However, because the request for release of 
the H Street Reservation is not being made by Lockheed under the Subdivision 
Agreement, the Council is not required to consider the release of the H Street 
Reservation at this time. 
 
The H Street Reservation is a project alternative analyzed in the Mary Avenue 
Extension DEIR. Environmental analysis in the DEIR concludes that the H 
Street Reservation would not accomplish project objectives at a reduced 
environmental cost when compared to the preferred alternative of the 11th 
Avenue Reservation alignment. Although the City anticipated the completion of 
the FEIR and selection of an alignment by the end of 2007, the complexity of 
the Mary Avenue Extension project and interest in providing comprehensive 
analysis and opportunity for public comment on the Project has extended 
completion of the FEIR.   
 
Accordingly, the Council may, consistent with CEQA guidelines, consider the 
release of the H Street Reservation at this time, prior to certification of the 
FEIR.  While such release should not adversely affect the City’s legal position if 
the FEIR is challenged, there is always some risk in litigation, and the risk 
should be born by the Jay Paul Company rather than the City.  A hold 
harmless and indemnification agreement from the Jay Paul Company will not 
preclude a challenge to the FEIR but will properly allocate the financial 
responsibility if there were to be a challenge based on release of the H Street 
Reservation pursuant to their request.  
 
PUBLIC CONTACT 
Public contact was made through posting of the Council agenda on the City’s 
official notice bulletin board, posting of the agenda and report on the City’s web 
page, and the availability of the report in the Library, the City Clerk’s Office, 
Senior Center and the Sunnyvale Community Center. 
 
ALTERNATIVES 

1. Council moves to release and reject the H Street Reservation, based on a 
finding that the H Street Reservation alignment alternative can not achieve 
project objectives at a reduced environmental cost. 

2. Council moves to release and reject the H Street Reservation, based on a 
finding that the H Street Reservation alignment alternative can not achieve 
project objectives at a reduced environmental cost, but conditioned on the 
Jay Paul Company agreeing to hold harmless and indemnify the City from 
any additional costs or financial impacts to the City arising from the release 
of the H Street Reservation prior to the certification of the Final EIR. 

3. Council does not release and reject the H Street Reservation. 
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RECOMMENDATION 

The staff recommendation is that the Council can consider, pursuant to the 
request of the Jay Paul Company, either Alternative 1 or Alternative 2, and that 
release of the “H Street Reservation”, pursuant to the request, is not in 
violation of applicable California Environmental Quality Act (CEQA) 
requirements for review of alternatives. There is a risk, however, that the 
release of H Street will nonetheless be included if there were to be a challenge 
to the Final Environmental Impact Report (FEIR).  Staff makes no 
recommendation for or against the release of the H Street Reservation.  This 
matter is not before the Council pursuant to the Subdivision Agreement and in 
any event the City is making best efforts to complete the environmental review 
process as soon as possible.  In the event that the Council elects to release the 
H Street Reservation, staff recommends Alternative 2 requiring a hold harmless 
and indemnification agreement for any additional costs or financial impacts 
arising from the release of the H Street Extension prior to the certification of 
the FEIR.   
 
Reviewed by: 
 
 
Marvin Rose, Director, Public Works 
Prepared by: Jack Witthaus, Transportation and Traffic Manager 
 
Reviewed by: 
 
 
David Kahn, City Attorney 
 
Approved by: 
 
 
Amy Chan 
City Manager 
 
Attachments 

A. September 16, 1985 Design Permit Agreement 
B. June 14, 2006 Subdivision Agreement 
C. January 11, 2008 letter from Jay Paul Company  
D. February 1, 2008 letter from Lockheed Martin 
E. February 1, 2008 letter from Jay Paul Company to Mayor 
F. February 1, 2008 letter from City Attorney David Kahn 
G. February 1, 2008 memo from Mayor Spitaleri to Amy Chan, City 

Manager and David Kahn, City Attorney 
H. Excerpts from Draft EIR, Mary Avenue Extension Project 




























































































































