
 Issued by the City Manager 

    
REPORT TO MAYOR AND COUNCIL 

 

    

 

   

NO:   08- 092 

 
April 1, 2008 

SUBJECT: 2007-0822 – Application located at 734 Liverpool Way 
(near Goldfinch Way) in an R-0 (Low-Density Residential) 
Zoning District. 

Motion Appeal by a nearby resident of a decision by the Planning 
Commission approving a Use Permit to allow a modified 
design for an existing 9’ 7” tall wood fence in the reducible 
front yard. 

 
REPORT IN BRIEF  
 
Existing Site 
Conditions 

Single-family residence 

Surrounding Land Uses 
North Single-family residence (across Liverpool Way) 

South Single-family residence 

East Single-family residence (across Goldfinch Way) 

West Single-family residence 

Issues Fence height and location, neighborhood 
compatibility 

Environmental 
Status 

A Class 1 Categorical Exemption relieves this project 
from California Environmental Quality Act provisions 
and City Guidelines. 

Administrative 
Hearing Officer 
Action 

Approved the Use Permit with a modified fence design 
as shown in Attachment D. 

Planning 
Commission 
Action 

Approved the Use Permit with modified Conditions of 
Approval listed in Attachment B. 

Staff 
Recommendation  

Uphold the decision of the Planning Commission with 
clarified Conditions of Approval to indicate setback 
and height of fence consistent with the Planning 
Commission Action. 



2007-0822   April 1, 2008 
Page 3 of 10 

 

 

PROJECT DATA TABLE 
 
 EXISTING PROPOSED REQUIRED/ 

PERMITTED 

General Plan Residential Low-
Density 

Same Residential Low-
Density 

Zoning District R-0 Same R-0 

Lot Size (s.f.) 6,076 Same 6,000 min. 

Gross Floor Area 
(s.f.) 

2,669 Same 2,734 max. 
without PC review 

Lot Coverage (%) unknown Same 40% max. for two-
story homes 

Floor Area Ratio 
(FAR) 

43.9% Same 45% max. without 
PC review 

 
ANALYSIS 
 
Description of Proposed Project 
 
The original application request was to allow an existing 9’ 7” fence in the 
reducible front yard along Goldfinch Way to remain in its current location. The 
fence consists of a wood retaining wall topped by a solid wood fence and wood 
lattice. The retaining wall varies from 3’ 11” to 4’ 2” in height, the solid wood 
fence varies from 4’ 4” to 4’ 5” in height, and the lattice top measures 1’ 5”, for 
a total fence height varying from 9’ 7” to 10’. The original staff report listed the 
fence’s maximum height as 9’ 7”. However, additional measurements indicated 
the fence has a total height of 10’. The existing fence is set back approximately 
2’ 7” from the public sidewalk (see Attachment C – Original Site Plans and 
Elevations). 
 
The applicant obtained a property line survey indicating the existing fence 
encroaches into the public right-of-way. As a result of the survey, the applicant 
proposed a revised design for the subject fence. The fence would be removed 
from the retaining wall and relocated to the property line. The fence would 
consist of solid wood boards approximately 4’ 6” in height with a 1’ 3” lattice 
top. The retaining wall would be maintained in its current location, but would 
be reduced to a height of 3’ (see Attachment D – Revised Site Plans and 
Elevations). Although not clear in the original action, the fence as approved by 
the Administrative Hearing Officer would have a total height of 9’ 5.25” as 
measured from the top of the adjacent public curb, and would provide the 
applicant with 5’ 9” of privacy when standing at the existing level (grade) of the 
rear yard. 
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Background 
 
On June 11, 2007, the Neighborhood Preservation Division received a 
complaint regarding a fence at the subject site built without permits and 
encroaching into the City right-of-way. Neighborhood Preservation issued a 
warning letter instructing the property owner to apply for a Use Permit for the 
existing fence or remove the fence.  
 
According to the applicant, the subject fence was constructed in 1974. Lattice 
was added to the fence in 1989 to increase its height. A search of City records 
was not able to locate any permits for the subject fence; therefore the applicant 
applied for a Use Permit for the fence on August 2, 2007.  
 
On November 14, 2007, an Administrative Hearing was held on the proposed 
application. Although staff recommended providing a period of 60 days to 
modify the fence, the applicant requested additional time to allow her to raise 
funds for the project. The Hearing Officer took the item under advisement to 
review the deadlines provided to other applicants with similar projects. On 
Friday, November 16 2007, the Administrative Hearing Officer took action to 
approve the Use Permit for a modified design as shown in Attachment D, and 
with modified Conditions of Approval providing the applicant with a period of 
120 days to modify the existing fence. The minutes of the meeting are located 
in Attachment I.  
 
On December 3, 2007, an appeal of the Administrative Hearing Officer’s 
decision was filed by a nearby resident. The appeal was heard by the Planning 
Commission on February 11, 2008 (see Attachment J – Letters for Planning 
Commission Hearing). Issues raised by the appellant included concerns about 
the total height of the fence, the possibility of grade changes in the rear yard, 
and the design and building requirements that would be imposed in the 
applicant. The Planning Commission voted 6-1 to deny the appeal and uphold 
the decision of the Administrative Hearing Officer to approve the Use Permit 
with modified Conditions of Approval to clarify that the total height of the fence 
shall not exceed 5’ 9” as measured from the existing grade at the property line 
(fence location), and that the proposed fence shall be located at least 5’ 5” from 
the back of the sidewalk. 
 
Previous Actions on the Site: The following table summarizes previous 
planning applications related to the subject site. 
 

File Number Brief Description Hearing/Decision Date 
1969-0713 Tentative Map to 

subdivide an existing 
parcel into 9 single-

family residential lots 

City Council / 
Approved 

03/11/1969 
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Environmental Review 
 
A Class 1 Categorical Exemption relieves this project from California 
Environmental Quality Act provisions and City Guidelines. Class 1 Categorical 
Exemptions include minor modifications to existing facilities. 
 
Use Permit 
 
Site Layout: The subject site is located on the corner of Liverpool Way and 
Goldfinch Way. The site has a two-story single-family home facing Liverpool 
Way. The grade level of homes along Liverpool Way, including the subject site, 
is several feet higher than the level of the public street. As a result, retaining 
walls and sloping grades are common in this neighborhood.  
 
Fence Location and Design: The existing fence is located in the reducible 
front yard along Goldfinch Way. The fence consists of a solid wood retaining 
wall varying from 3’ 11” to 4’ 2” in height, a solid wood fence varying from 4’ 4” 
to 4’ 5” in height, and a 1’ 5” lattice top. The resulting fence varies from 9’ 7” to 
10’ in height as measured from the top of the adjacent curb, and is 
approximately 7’ in height as measured from the adjacent grade on the interior 
of the fence. The majority of the fence is set back 2’ 7” inches from the back of 
the public sidewalk, except for a central planter area containing a City street 
tree where the fence is set back 4’ 7” from the sidewalk (see Attachment C – 
Original Site Plans and Elevations).  
 
The applicant states that a permit was obtained for construction of the fence in 
1974. Staff was not able to find any record of this permit, nor did staff find a 
permit for the addition of lattice to the fence in 1989. It is unclear whether the 
retaining wall below the fence was installed by the applicant, or whether it was 
part of the construction of the original home in the early 1970s. Staff was not 
able to locate copies of the original building permits for the homes in this 
subdivision. However, the adjacent property at 733 Londonderry Drive has a 
similar retaining wall with a height of 2’ 6” from the top of curb constructed in 
the same general location. The applicant has provided detailed measurements 
of the neighboring fence and retaining wall in Attachment N. These 
measurements have been confirmed by staff. 
 
Landscaping: The existing fence has a setback ranging from 2’ 7” inches to 4’ 
7” behind the public sidewalk. In the center of the fence line is an 8’ wide 
central planter area containing a City street tree. The applicant has planted 
landscaping including shrubs and vines in front of the subject fence, and had 
previously affixed plastic netting to the exterior of the fence to help vines 
adhere. The applicant has also planted vines behind the fence and trained 
them to grow over the top of the fence. However, the applicant notes that these 
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vines are not visible because they were damaged during a winter frost and are 
still in the process of growing back (see Attachment F – Applicant’s Letter). 
 
Compliance with Development Standards/Guidelines: Reducible yard fences 
greater than 7’ tall as measured from the top of the adjacent curb require a Use 
Permit. A building permit is required for any fence exceeding 6’ in height as 
measured from the adjoining grade. A building permit is also required for any 
retaining wall 4’ in height or greater as measured from the bottom of the 
footings. The proposed design in Attachment D requires a Use Permit and the 
retaining wall portion requires a building permit based on the depth of its 
footings, but the fence portion does not require a building permit. 
 
Fence height and design 
 
Sunnyvale’s Single Family Home Design Techniques state: 

Side fencing may be solid wood boards, but open lattice work segments at 
the top of the wall are softer in appearance and encouraged. For side 
property lines abutting a public street, low fencing is encouraged. 
However, when privacy is at issue, fences should be constructed of wood 
up to a maximum height of six feet with at least the top twelve inches 
constructed of wood lattice to soften the visual appearance of the fence top. 
(item 3.11.G). 

The design of the proposed fence as shown in Attachment D is consistent with 
the Design Techniques. The height of the fence as measured from the top of the 
curb is taller than the maximum height recommended in the Design 
Techniques. However, the grade of the subject property is approximately 3’ 
higher than the grade of the adjacent sidewalk. The revised proposal also 
includes a setback of 5’ 6” from the sidewalk, which would significantly 
mitigate the visual impacts of a taller fence. To further soften the fence’s 
appearance, the Administrative Hearing Officer imposed Condition of Approval 
#3C requiring the applicant to plant landscaping in front of the fence. The 
Administrative Hearing Officer also imposed Condition of Approval #3D 
requiring the removal of the plastic netting affixed to the exterior of the fence. 
These Conditions of Approval were upheld by the Planning Commission, and 
Condition of Approval #3B was added to clarify the fence’s permitted height. 
 
Fence location 
 
Sunnyvale Municipal Code section 19.48.020 states: 

(5) Fences may be built to the existing sidewalk, or if there is a monolithic 
sidewalk or if there are no sidewalks, to the existing property line . . .  

Goldfinch Way has a monolithic sidewalk (a sidewalk directly adjacent to the 
curb), therefore fences may not extend beyond the property line. Public Works 
Engineering staff notes that retaining walls may be allowed to remain in the 
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public right-of-way, provided the property owner records an agreement with the 
City providing for required public utility work. A temporary encroachment 
permit is also required before doing any work in the right-of-way, including 
removal or relocation of a fence.  
 
Staff finds the applicant’s proposal in Attachment D to be consistent with City 
requirements and policies related to the fences in the public right-of-way. 
Conditions of Approval #2B-2C require the property owner to obtain a 
temporary encroachment permit for relocation of the fence and to record a 
“Notice and Covenant Related to Private Construction over the Public Right-of-
Way” for the retaining wall as required by Public Works. 
  
Expected Impact on the Surroundings: The existing fence is located adjacent 
to the sidewalk and therefore has a visual impact on the streetscape. The fence 
design proposed by the applicant in Attachment D is set back significantly from 
the sidewalk, reducing the potential for a walled-in appearance. With the 
addition of landscaping to soften the appearance of the fence, the proposed 
design is consistent with the Single Family Home Design Techniques.  
 
Fiscal Impact 
 
No fiscal impacts other than normal fees and taxes are expected.  
 
Public Contact 
 

Notice of Public Hearing Staff Report Agenda 
• Posted on the site  
• 16 notices mailed to 

property owners and 
residents adjacent to the 
project site  

• Posted on the City 
of Sunnyvale's Web 
site 

• Provided at the 
Reference Section 
of the City 's Public 
Library 

• Posted on the 
City's official notice 
bulletin board  

• Posted on the City 
of Sunnyvale's Web 
site  

 
Except from the appellant, staff has not received any public comments related 
to the appeal. However, staff did receive comments from several members of the 
public related to the Administrative Hearing and Planning Commission Hearing 
(see Attachment G – Public Comments). 
 
Appeal: On February 25, 2008, a neighboring resident filed an appeal of the 
Planning Commission’s decision (see Attachment M). The grounds for appeal as 
stated on the appeal form are “Planning Commission decision not answering 
my questions.” The appellant later submitted a supplementary letter expressing 
concern that the proposed plans do not clearly indicate what will be 
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constructed, that the height of the fence as measured from the top of the 
adjacent curb has not been made clear, and that the plans appear to indicate 
the applicant will be raising the grade of the rear yard. The appellant further 
states that the applicant should be required to construct a fence matching the 
height and location of the adjacent fence at 733 Londonderry Drive, and that 
the City should require the plans for the retaining wall to be prepared by a 
Licensed Structural Engineer. 
 
Applicant Comments Regarding Appeal: The applicant has submitted two 
response letters addressing the grounds for appeal (see Attachment N). The 
applicant provided additional information about the height and location of the 
adjacent property’s fences and clarified that her proposal does not involve 
raising the grade of the property. The applicant stated that she would prefer to 
construct her fence at her property line as proposed in Attachment D. She 
stated she is willing to reduce the height of the fence to 8’ 8.25” as measured 
from the top of the adjacent curb (5’ as measured from grade) to match the 
adjacent property’s fence if this design is preferred by Council, but she prefers 
the current request (see Attachment N for alternate plans for an 8’ 8.25” fence). 
 
Staff Comments Regarding Appeal: The grounds for appeal listed in the 
appeal letter are fence height, plan accuracy, property grade, and building 
permit requirements. Staff’s response to these issues is below.  
 
1. The proposed plans do not clearly indicate the total height of the fence as 
measured from the top of the curb. 
 
Although the plans are not conventional in their presentation and may be 
difficult to understand, they are typical of plans provided by homeowners. 
Attachment D includes a cover sheet with a detailed description of the 
proposed modifications to the fence. The retaining wall will be maintained in its 
existing location, but will be reduced in height to no more than 3’ as measured 
from the top of the adjacent public curb. The existing fence will be removed 
from the retaining wall, and a new fence will be constructed 5’ 6” from the back 
of the public sidewalk. The new fence will consist of solid wood boards 
measuring 4’ 6” in height with a 1’ 3” lattice top, for a total height of 5’ 9” as 
measured from the adjacent grade in the rear yard. The existing grade at the 
property line is 3’ 8.25” above the top of the adjacent curb, therefore the total 
height of the fence as measured from the top of the curb will be 9’ 5.25”. 
Recommended Conditions of Approval #3A and #3B state the requirements for 
the fence setback and maximum height. 
 
2. The applicant is proposing to raise the grade of her reducible/rear yards. 
 
The proposed project does not involve raising the grade. As the applicant states 
in her letters, moving the fence back will require the grade to be lowered in the 
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area between the retaining wall and the new fence. The existing grade in the 
reducible and rear yards is 3’ 8.25” above the top of the curb. The modified 
retaining wall will be only 3’ in height, so the grade in front of the fence will be 
reduced to slope downwards from 3’ 8.25” to 3’ at the retaining wall.  
 
3. The plans for the retaining wall and fence should be prepared by a 
Licensed Structural Engineer and building permits should be required. 
 
Building permits are required for the retaining wall because its height is 
greater than 4’ as measured from the bottom of the footings. The Building 
Safety Division requires plans and permits for retaining walls over 4’ in height 
to be prepared by a Licensed Structural Engineer. Building permits are not 
required for fences with heights less than 6’ as measured from the higher 
adjoining grade unless they are located directly atop a retaining wall, therefore 
no building permit is required for the proposed fence. Staff does not find a 
compelling need for fence plans to be prepared by a Licensed Structural 
Engineer. 
  
Conclusion 
 
Findings and General Plan Goals: Staff is able to make the required Findings 
for the project as proposed in Attachment D and recommends upholding the 
decision of the Administrative Hearing Officer to approve of the Use Permit. 
Recommended Findings are located in Attachment A. 

Conditions of Approval: Staff recommends the Conditions of Approval located 
in Attachment B. This includes a clarification to Conditions #3A and #3B to 
indicate the setback and the total permitted height as measured from the top of 
the curb. 

 
Alternatives 
 
1. Uphold the decision of the Planning Commission to approve the Use 

Permit with the design shown in Attachment D, and adopt the attached 
Conditions of Approval. 

2. Uphold the decision of the Planning Commission to approve the Use 
Permit with a modified design or modified Conditions of Approval. 

3. Grant the Appeal and deny the Use Permit. 

 
 
Recommendation 
 
Alternative 1 
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Recommended Findings - Use Permit 
 
Goals and Policies that relate to this project are: 
 
Land Use and Transportation Action Statement - N1.1.1 – Limit the intrusion 

of incompatible uses and inappropriate development into city 
neighborhoods. 

 
Single Family Home Design Techniques - 3.11.G – Side fencing may be solid 

wood boards, but open lattice work segments at the top of the wall are 
softer in appearance and encouraged. For side property lines abutting a 
public street, low fencing is encouraged. However, when privacy is at 
issue, fences should be constructed of wood up to a maximum height of 
six feet with at least the top twelve inches constructed of wood lattice to 
soften the visual appearance of the fence top. 

 
1. The proposed use attains the objectives and purposes of the General Plan 

of the City of Sunnyvale. (Finding met) 
 
2. The proposed project will ensure that the general appearance of proposed 

structures, or the uses to be made of the property to which the application 
refers, will not impair either the orderly development of, or the existing 
uses being made of, adjacent properties. (Finding met) 

 
 
The current proposal is for a fence measuring 5’ 9” from grade and 9’ 5.25” 
from the top of the adjacent public curb, which will be set back 5’ 6” from the 
back of the sidewalk. This proposal is consistent with Sunnyvale’s Single 
Family Home Design Techniques. The combination of increased setbacks and 
required landscaping will mitigate the visual impacts of the proposed fence’s 
height. As conditioned, the proposed project will not have a detrimental impact 
on the streetscape or surrounding neighborhood.  
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Recommended Conditions of Approval - Use Permit 

 
In addition to complying with all applicable City, County, State and Federal 
Statutes, Codes, Ordinances, Resolutions and Regulations, Permittee expressly 
accepts and agrees to comply with the following conditions of approval of this 
Permit: 
 
Unless otherwise noted, all conditions shall be subject to the review of approval 
of the Director of Community Development. 
 
1. GENERAL CONDITIONS 

A. The project shall be in conformance with the plans approved at the 
public hearing(s). Minor changes may be approved by the Director of 
Community Development. Major changes must be approved at a 
public hearing.  

B. These Conditions of Approval shall be reproduced on a page of the 
plans submitted for a Building permit for this project. 

C. The Use Permit shall be null and void two years from the date of 
approval by the final review authority at a public hearing if the 
approval is not exercised, unless a written request for an extension is 
received prior to expiration date. 

2. OBTAIN OTHER PERMITS 
A. Obtain building permits if required. 

B. Prior to issuance of building permits, or within 120 days of the final 
approval of this permit if no building permits are required, record a 
“Notice and Covenant Related to Private Construction over the 
Public Right-of-Way” with the Public Works Department to allow the 
existing retaining wall to remain in its current location.  

C. Obtain a temporary encroachment permit from the Public Works 
Department prior to performing any work in the public right-of-way, 
including fence removal. 

3. FENCES 
A. The existing fence in the public right-of-way shall be removed within 

120 days of the final approval of the Use Permit. The retaining wall 
may remain in its current location at a height of 3’ as measured 
from the top of the adjacent curb, subject to Condition of Approval 
#2B. The new fence shall be located at least 5’ 5” 5’ 6” from the back 
of the sidewalk. [Staff recommends this modification to be consistent 
with applicant’s proposal and property line location.] 



2007-0822   Attachment B 
Page 2 of 2 

 

 

B. The new fence shall have a height of no more than 5’ 9” as measured 
from the existing grade at the property line and no more than 9’ 6” 
as measured from the top of the adjacent public curb [this addition 
recommended by staff].  

C. Trees, vines, or other tall landscaping shall be planted in the area 
between the fence and the retaining wall to soften the appearance of 
the fence. Landscaping shall be planted and maintained to achieve 
40% screening of the front of the fence within 6 months.  

D. The existing plastic netting affixed to the front of the fence and 
retaining wall shall be removed within 120 days of the date of the 
final decision on the Use Permit. If attachment points for vines and 
landscaping are required, use wood lattice or other high-quality 
materials with colors to match the fence. The design and location of 
any lattices shall be reviewed and approved by the Director of 
Community Development. 

 














































































































































