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SUBJECT:  2006-1174 Housing Mitigation Fee Update 
 
REPORT IN BRIEF 
This report is a follow up to Council action in August 2003 (RTC 03-287) when 
Council took action to: 

a. Adopt an ordinance incorporating the Housing Mitigation Policy into 
Section 19.22.040 - Industrial Zoning Districts, of the Sunnyvale 
Municipal Code.  

b. Adopt a Housing Mitigation Fee of $8.00/per square foot in FY 2003-
2004 and review the fee every three years.  

Housing mitigation fees are collected from “high intensity industrial 
developments” that exceed the Floor Area Ratio (FAR) threshold for that zoning 
district (typically, on the square footage above 35% FAR). This report provides 
information and a recommendation to adjust the fee from $8.00/s.f. to 
$8.95/s.f. consistent with changes in the Consumer Price Index since the 
$8.00 fee was approved. Although the Council previously did not want to index 
the fee, staff is recommending that the Council consider the Consumer Price 
Index to annually update the fee, rather than having updates every few years. 
The report reviews developments with pending housing mitigation and 
discusses “grandfathering” projects, with a recommendation to allow approved 
projects that pay housing mitigation fees prior to December 31, 2008 to pay at 
the $8.00/s.f. rate. 
 
Staff is also providing information on the larger context of job-producing 
development and the housing mitigation program, noting that staff is preparing 
a potential study issue paper to examine alternatives to the current housing 
mitigation program such as assessing mitigation fees for all job-producing 
development (in addition to industrial office and R&D) and/or assessing fees 
based on square footage and not FAR thresholds. 
 
The Housing and Human Services Commission reviewed this study at their 
meeting of May 28, 2008 and voted to support the staff recommendations as 
well as to sponsor the study issue on alternatives to the housing mitigation 
program (see Draft Minutes in Attachment G) that the staff has identified. 
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BACKGROUND 
The City first adopted a Housing Mitigation Policy in 1983 in an effort to offset 
the demands for affordable housing created by high intensity development in 
industrial zoning districts and to improve the jobs/housing ratio (see 
Attachment A: Glossary, which includes a detailed description of jobs/housing 
ratio). The policy required that the developer provide affordable housing units 
on or off-site, or, more commonly, pay a Housing Mitigation Fee for the portion 
of the development that exceeded the zoning threshold of employees per acre.  
The policy was modified in 1985 to reflect zoning code revisions that 
established “high-intensity development” as industrial sites greater than 35% 
FAR. Below is a brief history of the Housing Mitigation policies. The 1983 
action was part of a regional effort (the Golden Triangle Task Force) to address 
the regional implications of traffic and air quality when not providing sufficient 
housing for new jobs. Sunnyvale, therefore, adopted the policies to limit 
increases in the number of jobs in the city and also embarked on a series of 
programs to rezone property to create more housing units so that the city’s 
jobs/housing ratio would be lower (“improved”). The 35% FAR and Housing 
Mitigation Policies were based on a desire by the City to generally discourage 
high intensity developments but recognized that there could be situations 
where it was an advantage to the city to allow higher intensity (jobs producing) 
sites. 
 
Since 1983 the policy has been amended several times to reflect changing 
attitudes in the community in terms of the desirability of higher intensity 
development. In 1993 (part of the Futures study, see Attachment A: Glossary) 
the City determined that allowing some high intensity developments (by right) 
was desirable, and exempted those sites from housing mitigation requirements. 
In more recent years State and regional agencies have espoused the principles 
of Smart Growth and sustainability and encouraged more centrally located 
communities such as Sunnyvale (vs. rural areas) to support high intensity 
developments (both jobs and housing). As part of the Futures study and in 
support of Smart Growth principles, the Council has approved the development 
of higher intensity industrial sites at Mathilda and U.S. Hwy 101 (Futures 
sites) and in Moffett Park (Moffett Park Specific Plan) along the Light Rail Line 
as well as approved higher intensity residential and commercial development in 
the Downtown near the train and bus lines and at other major intersections in 
the community. 
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Housing Mitigation History 
 
1983 Council Policy established to address housing impacts from high- 

intensity industrial development 

1985 Mitigation fee set at $7.19/s.f. (applied to square footage above 35% 
FAR) 

1989 Council Policy modified to exempt non-job-producing areas (e.g. 
cafeterias, recreation areas, auditoriums) from FAR calculations  

1993 Council adopts Futures intensification areas, rezoning sites to allow 
50%,  55%, 70% and 100% FAR to promote more variety in industrial 
development 

1993 Council Policy is modified to exempt Futures intensification sites from 
Housing Mitigation requirements 

1997 City Council reviewed development mandates: they determined that 
Housing Mitigation was appropriate, and noted that the policy should 
become part of the Zoning Code (RTC 97-318) 

2002 Nexus study showed housing mitigation linkage of up to $17.63/s.f. 

2003 Housing Mitigation requirements codified (SMC Section 19.22.035) 

2003 Council set Housing Mitigation fee at $8.00/s.f. (without indexing) 
with a review of the fee in three years (RTC 03-287). 

2003 Council approved Moffett Park Specific Plan to encourage the 
development of high-end Class A office and addressing housing 
impacts through newly codified Housing Mitigation requirements. 

2003-
2006 

City Council considered a potential study issue to examine Housing 
Mitigation for all job-producing development; the study was deferred 
twice, ranked 22 of 33 in 2005 and then dropped item from 
consideration in 2006 (see Attachment C). 

 
2003 Study to Codify and Index the Housing Mitigation Fee (and related 
Nexus Study) 
In 2003, an extensive study was undertaken by the City to consider adjusting, 
indexing, and codifying the fee (RTC 03-287). As a part of that study, a “nexus 
study” was done to determine what, if any, adjustment was warranted. The 
nexus study concluded that the cost of providing affordable housing to low and 
moderate-income households had increased significantly since the fee was 
originally established.  
 
From 1983 to 2003 a housing mitigation fee of $7.19 was imposed through 
Council Policy. To update the fee, per State law, a Nexus Study was conducted 
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(by Vernazza Wolfe Associates, Inc.) in order to establish a connection between 
new high intensity development (above the allowable FAR in the Zoning district) 
and an increased demand for affordable housing in the city. A copy of the 2002 
Nexus Study is located in Attachment B; it discusses: 
 

• The need to revise Sunnyvale’s Housing Mitigation Fee; 
• Why nexus studies are required; 
• The methodology of the nexus study; 
• A Maximum Housing Mitigation Fee of $17.63 per square foot; and, 
• An index for adjusting the fee annually.  

 
In general, through a Nexus Study, the City can identify the purpose and the 
use of the fee, and determine that there is a "reasonable relationship between 
the fee’s use and the type of development on which the fee is being imposed". 
For Sunnyvale, the Nexus Study established a connection between the new 
high intensity development and an increased demand for affordable housing in 
the city. The Nexus Study calculated the affordability gap of lower and 
moderate income households in Sunnyvale and applies that affordability gap to 
proposed square footage of development. A formula is used that includes: 
 

• Number of employees per square foot of development (density factor) 
• Percent of new employees who will want to live in Sunnyvale 
• Number of households associated with new employees (on average 

there is more than one wage earner per household) 
• Household income  
• Household size and housing unit sizes (i.e. number of bedrooms)  
• Development costs 

 
The Nexus Study determined the payment that a new development must make 
to help offset the housing impacts from new jobs created by the development—
or maximum legally defensible ("justifiable") dollar amount per square foot for 
the Housing Mitigation Fee.  
 
Although a maximum $17.63 per square foot fee was justified by the Nexus 
Study, an $8.00 fee was approved and implemented. If a fee had been adopted 
at the maximum amount considered justified by the study, the increase would 
have been 2.5 times the fee of the previously established fee of $7.19. At the 
time, members of the business and development community pointed out that 
such an increase would have an adverse impact on the ability to carry out 
previously approved projects. An $8.00 fee was an 11% increase. The smaller 
increase to the fee was justified as an alternative that would keep Sunnyvale 
competitive when compared to the fees of neighboring cities of Mountain View, 
Menlo Park, and Palo Alto. Additional alternatives provided in the 2003 study 
included considering the maximum fee, phasing in increases, allowing pre-
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payment at a lower rate, grandfathering existing approved development, and 
expanding a housing mitigation fee to all types of development.  
 
Development Subject to Housing Mitigation  
Sunnyvale imposes housing mitigation for higher intensity developments that 
are permitted through two methods. The first method is to allow development 
in excess of 35% FAR for M-S and M-3 zoned properties that received approval 
of a Use Permit. In 1997 the Council established procedures for these Use 
Permits to require a response to 26 criteria and to only approve projects if 
sufficient “capacity” was available. Capacity was defined by a city-wide 
development pool which was created by capturing unused development 
potential for industrial sites developed with non-industrial uses (e.g. hotels, 
places of assembly, utilities). The second method for allowing higher intensity 
uses is through a development reserve in the Moffett Park Specific Plan (MPSP) 
area.  
 
Since 1983 the City has required a Housing Mitigation Fee for development of 
34 projects with fees ranging from $1,000 to $7.8M per project. From 1983 to 
1995 there were three projects that required housing mitigation; during 1995-
2003 there were 24 projects that required housing mitigation. In the past five 
years (since the $8.00 fee was implemented), seven developments have been 
subject to the fee (including the Jay Paul/Moffett Towers campus and the 
Network Appliance campus). Currently there are five projects which have been 
approved that have not yet paid all of the housing mitigation fees. Approved 
projects represent about $10.5M in pending housing mitigation fees; pending 
projects, at today’s fee, are about $0.75M (see Attachment D). 
 
There is a balance of about 2.6M s.f. in the citywide industrial development 
pool and about 3.4M s.f. in the MPSP development reserve. Staff projections are 
that 3.325M s.f. of this 6M s.f. will develop in the next 20 years and estimates 
housing mitigation revenues of about $26.6M (based on $8.00/s.f.) 
 
Summary of Housing Mitigation Fees/Revenues 
• Since 1985 approximately 34 projects have been approved with a 

requirement for Housing Mitigation 
• Since 2003 seven projects have been approved that require housing 

mitigation (and as of May 1, 2008 two projects are pending) 
• Approved and pending projects could result in additional revenues of 

$11.25M 
• There is currently a balance of $8.4M in the housing mitigation fund. 
 
Attachment E provides information on the use of housing mitigation revenues. 
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EXISTING POLICY 
Title 19 (Zoning) of the Municipal Code 
The zoning code (SMC 19.22.035) requires housing mitigation for high intensity 
development in industrial zoning districts (typically greater than 35% FAR). Mitigation, 
typically a fee, contributes to the City’s ability to provide affordable units. This fee 
applies only for the portion of development that exceeds the allowable FAR for the 
district. The fee was set by Resolution at $8.00 per square foot in 2003. No provisions 
were made to increase the fee over time. 

Community Vision of the General Plan (2007) 

I. LONG-RANGE PLANNING: To engage in long-range physical, fiscal 
and economic development planning so as to create and sustain an 
outstanding quality of life in a community with appropriate balances 
between jobs and residences, development and supporting 
infrastructure, and the demand for services and the fiscal ability to 
provide them.  

VI. AFFORDABLE HOUSING OPTIONS: To provide a variety of housing 
options by style, size, density and tenure, so that all segments of the 
population may find appropriate high quality housing in Sunnyvale 
that is affordable to them. 

X. ROBUST ECONOMY: To retain, attract and support strong and 
innovative businesses, which provide quality jobs for the city’s 
workforce, tax revenue to support public services, and a positive 
reputation for Sunnyvale as a center of creativity and productivity. 

Housing and Community Revitalization Sub-Element (2002) 

GOAL B: Move toward a local balance of jobs and housing 

Policy B.2 Continue to require office and industrial development above a 
certain intensity to mitigate the demand for housing. 

Action Statement B.2.a Codify the Housing Mitigation Policy that 
requires certain developments in industrial zoning districts that 
exceed established floor area ratios to contribute towards the 
housing fund or take other measures to mitigate the effects of the 
job increase upon the housing supply, and index the Housing 
Mitigation Fee.  

 
Land Use and Transportation Element (1997) 

GOAL C4: Sustain a strong local economy that contributes fiscal support for 
desired city services and provides a mix of jobs and commercial opportunities. 
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Policy C4.1 Maintain a diversity of commercial enterprises and industrial 
uses to sustain and bolster the local economy. 
Policy C4.3 Consider the needs of business as well as residents when 
making land use and transportation decisions. 

 
Council Policy 1.1.5- Jobs/Housing Imbalance (1979) 

In 1979 the City Council adopted this policy designed to define the 
jobs/housing imbalance problem and to serve as an acknowledgement by the 
City Council that the jobs/housing imbalance and related problems are 
endemic to all cities in the County of Santa Clara. It states: 
In recognition of the jobs/housing imbalance and related problems, the 
Sunnyvale City Council:  

• Views the severe jobs-housing shortage and imbalance as endemic to all 
county cities and recognizes that it must be addressed through mutual co-
operation and goal-setting.  

• Defines the jobs-housing imbalance not only as a problem of too little 
housing but also as one of rapid industrial development serviced by an 
inadequate transportation network.  

• Commits itself to encourage not only jobs and housing for as many of our 
citizens as possible but also to maintain and improve our quality of life. 
The City Council considers these four components - jobs, housing, 
transportation, quality of life - as inseparable when seeking solutions.  

• Believes that the City should be part of the solution, not part of the 
problem. 

 
Jobs/Housing Ratio 
The jobs/housing ratio is defined as the numeric relationship between the 
number of jobs divided by the number of housing units. Attachment A: 
Glossary includes a fuller description of this term.  

Sunnyvale planned jobs/housing ratio is implied through the general plan 
Land Use and Transportation Element which describes plan growth in 
industrial/commercial and residential development. Sunnyvale’s jobs/housing 
ratio can be calculated in several ways: the General Plan Buildout, 20-year 
Projections (as presented in the Balanced Growth Profile in the Community 
Vision of the General Plan) and “actual” at a given point in time. It is helpful to 
keep in mind that build-out is a theoretical maximum that may never be 
reached. It is also important to realize that during lean economic times, the 
City appears more in balance (as there are fewer jobs). The following table 
illustrates different methods of calculating Sunnyvale’s jobs/housing ratio. The 
City does not have a policy on a desired ratio, only a policy to reduce it. The 
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“Futures” study completed in 1993 was intended to address the jobs/housing 
ratio. A fuller explanation of this study is found in Attachment A: Glossary. 

Jobs/Housing Ratio Calculations 
 Jobs Housing Units Jobs/Housing 

Ratio 

General Plan Build-out 157,000 65,900 2.38 

2025 Balanced Growth 
Profile Projections 

109,570 61,900 1.77 

2008 “Actual” Estimates 88,500 55,141 1.60 

Council Policy 1.1.13—Review Criteria for Projects Greater Than 35% 
Floor Area Ratio (FAR) 

In 1999 the City Council adopted a policy to help evaluate proposals for FAR 
above 35%. The Council also adopted a policy to consider higher intensity 
development provided that there was sufficient square footage in a Citywide 
Development Pool. The policy identified industrial zoned properties developed 
with non-industrial uses (e.g. hotels, utilities, places of assembly) and credited 
the amount of potential industrial development to a pool of available 
development credits (square feet). This program allows higher intensity 
developments throughout the city but not in excess of the development 
contemplated in the General Plan. 

Moffett Park Specific Plan 

In 2004 the Council approved the Moffett Park Specific Plan. The goal of this 
plan is “to maximize Moffett Park development with corporate headquarters, 
office, and research/development facilities of high technology companies.” A 
series of Guiding Principles and Specific Plan Objectives provide the framework 
for development and implementation of the goal. The plan includes 
requirements for housing mitigation for development classified as Tier 3 or Tier 
4 (exceeds 35% FAR or 50% FAR if a former Futures E site). 

Housing Strategy (pending) 

Staff is currently working on a Housing Strategy. This strategy is an action 
oriented guide to direct programs, set goals and allocate resources to achieve 
meaningful results to address the needs for affordable housing in the 
community. The strategy will examine the variety of resources available to the 
City to address affordable housing needed. The Housing Mitigation fund is one 
of several funding sources and is the more flexible and can be used for local 
programs that may not be eligible for federal funding. 
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Housing and Community Revitalization Sub-element (pending) 

The State of California mandates the timing for updates to Housing Elements. 
The City of Sunnyvale is required to complete this update by June 30, 2009. 
The document will focus on making sites available for new housing 
construction and having programs available to address affordable housing. The 
pending housing strategy will be an important data source for the update. This 
element could address the housing mitigation policy and the jobs/housing 
ratio. 

Economic Development Strategy (pending) 

Staff is also working on an Economic Development Strategy. This strategy is 
also an action oriented plan. However, Economic Development is not as project 
specific as housing and included more staff action programs to retain and 
attract businesses.  

Peery Park Specific Plan (pending) 

In December 2007 City Council selected the Peery Park Specific Plan as a study 
issue for 2008-2009. The Peery Park study would be in two phases; it would 
look at the type of industrial development in Peery Park (primarily Class B and 
C) and examine the opportunity to recycle and upgrade the older buildings to 
Class A structures. Techniques such as higher FARs (such as in the Futures 
Industrial Sites) and a Development Reserve (as in the Moffett Park Specific 
Plan) would be evaluated. Other techniques that may encourage reinvestment 
in the Peery Park area will also be explored. The first step includes and 
evaluation of the infrastructure (transportation, water, sewer, etc.) to determine 
what types of improvements may be needed for various levels of development. 
The Council could determine that further study is not needed or direct staff to 
proceed with the second phase of preparation of appropriate environmental 
review and documentation and a Specific Plan. 
Land Use and Transportation Element Update (pending) 

This element was last updated in 1997. The update has commenced with 
Council action on the workplan anticipated in summer 2008. The update will 
review the City goals policies and determine if these need revision and if new 
action strategies are needed to address emerging concerns. Policy statements 
such as desired jobs/housing ratio could be included in a revised document. 

DISCUSSION 
In August 2003 the Council considered a study that resulted in amending the 
zoning code to incorporate the Housing Mitigation requirements for high 
intensity developments. The code says that the City Council will establish a fee, 
by resolution, for housing mitigation. In 2003 the Council adopted a fee of 
$8.00/s.f. of development above specified thresholds. The August 2003 RTC 
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also included an analysis of the nexus or linkage of job-producing development 
and a housing mitigation fee. Although the 2002-2003 nexus study supported 
a larger increase in the housing mitigation fee of $17.63, the Council approved 
a more modest increase (from $7.19 to $8.00) to avoid a significant change that 
could affect the economic development climate in Sunnyvale. At that time, 
Council decided not to index the fee but to review the fee every three years. 
This Discussion section of the report examines three topics: 
 

• Updating the housing mitigation fee (and revisiting the concept of 
indexing the fee for annual updates) 

• Discussion of how to apply the fee to approved or pending projects 
• Review of alternatives to the current housing mitigation program 
 

This report does NOT address how housing mitigation revenues should be 
used. Currently being prepared is a Housing Strategy that will address 
affordable housing related resources and programs.  
 
Updating and Indexing the Housing Mitigation Fee 
 
To update the fee, staff examined changes in housing mitigation fees at other 
cities and applied various indices to calculate potential changes to the fee. The 
2003 staff report included an analysis of two indices, the Construction 
Industry Research Board and the Consumer Price Index. These are defined 
below, along with a third index, the Cost of Construction Index. The Council 
considered the study in 2003 during a low point in the economy and felt that 
the increase of 11.2% to $8.00 was sufficient and that there was not an 
immediate need to provide for increases in the fee over time. Based on the 
results of other cities’ fees, the indices applied to the $8.00 rate, and the 
relatively large difference in the 2003 nexus study and the fee adopted by City 
Council it was determined that, keeping with the same program for housing 
mitigation, an updated nexus study was not warranted. 
 
Other Cities’ Housing Mitigation Programs 
 
As part of this review of the Housing Mitigation fee, a follow-up survey of 
surrounding cities was conducted to determine whether their fees have been 
increased, decreased or modified in some way. Sunnyvale’s Housing Mitigation 
Fee is different from other communities’ fees in that the fee applies solely to the 
portion of high intensity development in industrial zoning districts that exceeds 
the floor area ratio allowed without a Use Permit (or above threshold levels in 
Moffett Park). Most of the other cities with fees base the fee upon the total floor 
area of the building(s) and also require the fee for uses other than 
industrial/office and R&D. Sunnyvale’s approach was based on a desire to 
acknowledge the base level of industrial development as essential to local 
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business needs (e.g. 35% FAR) and to only allow the higher intensity job- 
producing development if they mitigated the impact on the jobs/housing ratio. 
 
Attachment C is a comparison chart of neighboring cities from 2003 and 2006 
rates. Some jurisdictions were not included within the earlier study.  In 
addition to different Housing Mitigation Fee rates, each city applies its fee 
based on various criteria. For example, Mountain View applies a certain rate 
based on the type of development and the size, while Cupertino requires that 
all new office and industrial development pay the same rate regardless of size.  
The chart indicates that fees have been slightly increased among certain cities 
since the previous study, including Cupertino, Mountain View, Palo Alto and 
Menlo Park. Most cities surveyed increased the fee approximately 4%-6% 
between 2002 and 2006, with the exception of Menlo Park which increased the 
fees approximately 20%. For similar high intensity industrial development, 
total Sunnyvale fees remain lower than those neighboring cities that require a 
fee.  Several neighboring cities do not have housing mitigation fee 
requirements. Of note are the City of Santa Clara and the City of San José. 
Both of these cities have significant housing funds available through tax 
increment associated with their Redevelopment Agencies. 
 
The following chart describes three hypothetical developments and how certain 
cities would apply a housing mitigation fee:  
 

City of Sunnyvale – December 2006 
Housing Mitigation Fee Comparison (for Hypothetical Development) 

 
City Mountain 

View Cupertino Palo Alto 
Menlo 
Park 

Santa 
Clara Sunnyvale 

$2.34 /s.f. first 
10,000 

$0.00 /s.f. up 
to 35% FAR 

Housing Mitigation 
Fee 

$6.34 /s.f. over 
10,000 $2.34 /s.f. $16.01 /s.f. $13.43 /s.f. $0.00 /s.f. 

$8.00 /s.f. 
>35% FAR 

Development with 
35% FAR  

250,000 s.f. of new 
development $1,545,000  $585,000  $4,002,500  $3,357,500  $0  $0  

Typical Development 
with 50% FAR  

250,000 s.f. of new 
development 

75,000.00 s.f. over 
35% FAR $1,545,000  $585,000  $4,002,500  $3,357,500  $0  $600,000  

Larger Development 
with 70% FAR              

1,000,000 s.f. of new 
development             

500,000.00 s.f. over 
35% FAR $6,300,000  $2,340,000  $16,010,000  $13,430,000  $0  $4,000,000  
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The above chart reflects only housing mitigation fees; additional development, 
building, transportation, and other improvement fees may apply when 
considering a development proposal in each jurisdiction.   
 

Indexing the Housing Mitigation Fee 

Construction Industry Research Board-CIRB 

The nexus 2003 RTC included a discussion of using a five-year moving average 
of the Construction Industry Research Board’s (CIRB) Characteristics of New 
Homes Sold in California (presented by county) to adjust the Housing 
Mitigation Fee annually. This index tracked new home prices, which included 
the cost of land. It provided a price per square foot measure, which allows 
adjustments to home prices based on changes in the sizes of homes. A five-year 
moving average of the CIRB index would "even out" any year-to-year 
fluctuations that may occur. The CIRB index is a good measure of local 
construction cost inflation and only Santa Clara County prices are included. 
This option is no longer available as the construction industry no longer 
provides this information. 
 
Consumer Price Index-CPI 

The Consumer Price Index or CPI is a measure of the cost of goods purchased 
by an average U.S. household. It is calculated by the U.S. government's Bureau 
of Labor Statistics. The CPI includes shelter costs (rents and imputed rents for 
homeowners), furnishings, fuel and utilities. The CPI is a good general measure 
of inflation and includes a variety of factors in its calculation; it does not take 
into account specific costs in housing development which could be higher or 
lower than the CPI. In the 2003 RTC staff recommended using the Consumer 
Price Index (CPI) for Housing for the San Francisco-Oakland-San Jose area to 
annually adjust the Housing Mitigation Fee. The result would be an indexing of 
the Housing Mitigation Fee to the CPI which would help ensure that the fee 
would keep pace with the fluctuating costs of housing in Sunnyvale while 
remaining within the amount justified by the original Nexus Study.  
 
Construction Cost Index-CCI 

Another option, not considered in 2003, would be to use a Cost of Construction 
Index (CCI). This index is published by the Engineering News Record. The CCI 
focuses on the costs of materials and labor associated with construction. The 
index does not include other development costs such as land, or 
operating/living expenses such as furnishings, electricity, water, etc. This 
index has been used by staff when calculated potential increases in 
Transportation Impact Fees. 
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Comparison of indexing options 

The following table presents information on what the fee would be if it had been 
adjusted annually, subject to the CCI or CPI indices. Since 2003, the CCI has 
increased almost 20% and the CPI has increased almost 12%. In the last year 
the CCI has increased 2.5% and the CPI has increased 3.85%. 
 

     CCI   CPI  
2003 Adopted Fee $8.00 $8.00 

% increase 5.66% 2.15% 
2004 

Indexed fee $8.45 $8.17 

% increase 2.83% 1.95% 
2005 

Indexed fee $8.69 $8.33 

% increase 7.64% 3.44% 
2006 

Indexed fee $9.36 $8.62 

% increase 2.50% 3.85% 
2007 

Indexed fee $9.59 $8.95 
 

Applying a New Fee to Approved or Pending Projects (Grandfathering) 
If the Council decides to modify the fee, there is a question about when the new 
fee becomes effective, and whether pipeline projects (either approved or 
pending) can utilize the former fee. As a general rule, application fees for 
planning, building and engineering increase annually to reflect changed costs 
in service delivery. The State requires that there be a 60-day period before the 
new development processing fees become effective. Most impact fees are 
included in the same 60-day waiting period. In the past, when zoning 
regulations have been modified, the Council has allowed projects that are 
approved or pending (within specified timeframes) to observe the previous 
rules. This action is usually a recognition that projects in the pipeline have 
relied on certain costs or development standards in the pro formas and 
performance evaluations. 
 
There are currently six projects that are approved and have not paid all of their 
housing mitigation fees, representing a potential of $10.5M (see Attachment D). 
The Jay Paul/Moffett Towers project is covered by a Development Agreement 
that guarantees the fee at $8.00/s.f.; approximately $800,000 remains in 
housing mitigation fees which the developer expects to pay within the next six 
months. The largest of the approved projects is the Juniper Networks 80 acre 
campus site in Moffett Park with a housing mitigation balance of $7.8M. None 
of the buildings have been constructed, nor have any housing mitigation fees 
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been paid. The permit is valid until April 2009. Based on recent conversations 
with Juniper Networks it seems unlikely that any of the housing mitigation fees 
would be paid prior to December 31, 2008. 
 
The remaining four projects total about $1.9M in projected housing mitigation 
revenue (at the current rate of $8.00/s.f.). An increase to $8.95 would mean an 
additional $225,000 if all four projects were completed prior to a selected 
sunset date (e.g. December 31, 2008). Based on conversations with the 
applicants, staff believes that the schedules would result in less than half of 
the projects paying their housing mitigation prior to December 31, 2008. 
 
Alternatives to the Current Housing Mitigation Program 
Sunnyvale has had a Housing Mitigation requirement since 1983. The impetus 
for the housing mitigation policy and related fee were to address the 
jobs/housing ratio. Council considered and approved a few high intensity 
projects in the early years, however, high intensity development was generally 
discouraged and only corporate headquarters or special floor plans (e.g. 
fabrication facility for computer chip manufacture) were approved. In 1993 the 
City took action on the Futures study which added diversity in the industrial 
zoning to allow for more high intensity development; these sites were exempted 
from housing mitigation requirements. In 2003, the Council added more 
properties permitted to develop at higher intensities as part of the Moffett Park 
Specific Plan, however in this situation the requirement for housing mitigation 
above specified thresholds was imposed. 
 
During the 2003 study on Codifying the Housing Mitigation Policy, staff met 
with businesses and developers. There was general concern about a large 
increase in the fee and concern that previously collected revenues had not been 
spent. There was also recognition that business should be part of the solution 
in support of local housing programs. The suggestion was made to consider 
modifying the program to include all job-producing development, and not just 
industrial development. City Council considered a potential study issue to 
examine Housing Mitigation for all job-producing development; the study was 
deferred twice, ranked 22 of 33 in 2005 and then dropped from consideration 
in 2006 (see Attachment E). 
 
One reason that a change in the housing mitigation program was not 
considered was based on an interest to continue to provide a financial 
advantage to lower intensity industrial development. In addition it was 
acknowledged that higher intensity developments were not being “penalized” by 
having to pay housing mitigation fees, as the cost of the land should have 
factored in these costs. 
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Of the cities surveyed (Attachment D), only Sunnyvale uses high FAR for 
housing mitigation. Other cities may limit housing mitigation to industrial 
development (often seen as “primary jobs” that create and support for the 
demand for other industrial development, retail and services. Still other cities 
(e.g. Livermore, Walnut Creek, and Mountain View) impose housing mitigation 
requirements on a broad range of job-producing developments. Livermore and 
Mountain View have programs with different rates based on use and/or size of 
development. 
 
Since 1983 a number of land use and development policies have changed in 
the community and in the region. Generally speaking Smart Growth is 
supported. One principle of Smart growth is to “direct development towards 
existing communities already served by infrastructure, seeking to utilize the 
resources that existing neighborhoods offer, and conserve open space and 
irreplaceable natural resources on the urban fringe.” This principle may 
suggest that promoting higher intensity developments in Sunnyvale, at 
appropriate locations (e.g. proximity to transit) may be a better solution, to the 
overall environment. As quality of life and community character are examined, 
it may be determined that selective application of the Smart Growth principles 
in Sunnyvale is more appropriate. 
 
Due to changing attitudes toward Class A office, Smart Growth and 
sustainability, staff finds it is timely to consider modifications or alternatives to 
the current housing mitigation program. Therefore, staff will prepare a 
potential study issue for Council consideration at the next Study Issue 
workshop on Modifications to the Housing Mitigation Program. The study could 
look at a broader range of job-producing development and a restructure for 
which square footage would be subject to a housing mitigation fee. 
 
FISCAL IMPACT 
This report provides information for the Council to consider modifying the 
Housing Mitigation Fee. If the fee does not change, the projection in housing 
mitigation revenue for the next 20 years is about $37.1M (with no adjustments 
for inflation). If the Council accepts the staff recommendation, the Housing 
Mitigation revenue for the next 20 years is projected at $41.4M plus inflation. If 
the Council selects a higher or lower change in the fee the revenues would 
adjust accordingly. Large increases in the fee could be seen as a deterrent to 
development which would slow down reinvestment in properties that would 
otherwise result in housing mitigation. Because reinvestment decisions are 
complex it would be next to impossible to predict what type of affect raising a 
housing mitigation fee could have on construction. Businesses and developers 
have indicated that too many fees or too high of a single fee will make a city’s 
image appear less business friendly, even if total fees are lower. 
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PUBLIC CONTACT 
When the study was conducted in 2002-2003, various outreach meetings were 
held with the local business community, developers and landowners to gather 
input of possible increased fees. At the time, many concerns were noted 
regarding an increased fee and the impact it would have on prospective 
development. Given the weak economy of the time, it was pointed out that the 
wrong message could be sent to prospective business and developers. Also 
noted, was the fact that some cities did not require a fee, which could make 
them more attractive for relocation.  

For this update, staff contacted businesses and property owners with approved 
or pending projects (subject to housing mitigation), representatives of the 
Chamber of Commerce, and other developers/property owners who have taken 
an interest in this issue in the past. Staff discussed the background and a 
preliminary staff recommendation. In general there was understanding of the 
desire to index the fee. The representatives, however, preferred no housing 
mitigation requirements, or an across the board requirement that could be 
applied to all job-producing development, not just high intensity projects. If 
there is to be an ongoing adjustment there was a preference for using the CPI 
index over the CCI index and including a cap to the adjustment in any year 
(such as 5%).  

The Housing and Human Services Commission (HHSC) considered this report 
at their meeting of May 28, 2008. The HHSC discussed the various items in the 
report and voted in accordance with the staff recommendations to: increase the 
fee to $8.95/s.f.; annually update the fee using the Consumer Price Index; and 
allow for a “grandfather” or “grace” period for approved projects subject to the 
fee as recommended by staff. In addition the HHSC voted to support a study 
issue to look at changing the current 35% FAR threshold which may 
discourage high density development and to explore whether the revenues 
could be higher without discouraging development. Draft minutes of the HHSC 
meeting are found in Attachment G. 

Public contact was also made by posting the Council agenda on the City's 
official-notice bulletin board outside City Hall, in the Council Chambers lobby, 
in the Office of the City Clerk, at the Library, Senior Center, Community Center 
and Department of Public Safety; posting the agenda and report on the City's 
Web site; and making the report available at the Library and the Office of the 
City Clerk.  
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ALTERNATIVES 

1) Adopt a Resolution (Attachment F) setting the Housing Mitigation Fee 
for FY 2008-09 at $8.95 (new fee would be effective 60-days after 
adoption—August 9, 2008) 

 
2) Adopted a Resolution (Attachment F) with a modified fee amount for FY 

2008-09. 
 

3) Direct staff to use the Consumer Price Index (CPI) to index the fee in 
future years. 

 
4) Add a cap of 5% to any annual indexed adjustment. 

 
5) Direct staff to use the Construction Cost Index (CCI) to index the fee in 

future years. 
 

6) Allow any projects approved prior to July 1, 2008 to pay housing 
mitigation at the $8.00 rate through December 31, 2008, and require 
all future payments at the fee in place at the time of payment. 

 
7) Alternative 5 plus include projects with complete applications as of July 

1, 2008. 
 

8) Do not grandfather housing mitigation fee rates for any projects. 
 

9) Direct staff to prepare a new nexus study to determine the maximum 
amount for housing mitigation fees. 

 
10) Take no action, retaining the $8.00 per square foot Housing Mitigation 

Fee for high intensity industrial developments. 
 

RECOMMENDATION 
 
Staff recommends Alternatives 1, 3, and 6: Set a new housing mitigation fee at 
$8.95 (applying CPI index from 2003 to present), direct staff to use the CPI to 
annually adjust the Housing Mitigation fee, and grandfather projects approved 
prior to July 1, 2008 to the $8.00 rate for any housing mitigation fee they pay 
before December 31, 2008. 
 
Revised Fee 
Staff recommends that the fee be adjusted to reflect the consumer price index 
(CPI) changes since the fee was set at $8.00/s.f. in 2003. Staff considers a fee 
of $8.95 as “no change” in that it is keeping up with inflation as indexed by the 
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CPI. Staff does not believe this fee increase would hamper the City’s ability to 
stay competitive in the attraction of Class A office development in Sunnyvale.  
 
Index 
Staff recommends the Council index the fee annually, using the CPI. This index 
includes a range of consumer costs and better reflects the changes in housing 
costs (as part of the entire budget) to lower income households. Staff finds that 
the Cost of Construction index (CCI) over-represents (in the current economic 
climate) the cost of housing as it only reflects the construction costs. Indexing 
of the current fee will enable the City to keep up with expanding housing 
needs. Indexing the fee annually, resulting in a small percentage each year, will 
keep the City competitive economically while acknowledging the increased 
costs of providing affordable housing.  
 
Grandfathering Projects 
Allowing approved projects to pay housing mitigation at a previously 
anticipated rate would help send a message that approved Class A office 
developments are desired. Future developers will have sufficient time to adjust 
their financing and pro formas to reflect the adjusted fee. Staff recommends a 
sunset of the grandfathering clause so that large projects to not drag out 
indefinitely and City revenues reflect the increasing costs of providing 
affordable housing. 
 
Comments on Preparing an Updated Nexus Study 
The previous nexus study demonstrated a linkage of almost $18.00 a foot for 
housing mitigation. The City set the housing mitigation fee at 45% of this level. 
A study, based on the existing program of high intensity developments is 
unlikely to show a significant change in the nexus. Staff is not recommending a 
new study as it is not anticipated to yield much more new information. 
 
 
Reviewed by: 
 
 
 
Hanson Hom, Director, Community Development 
Prepared by: Trudi Ryan, Planning Officer 
Reviewed by: Laura Simpson, Housing Officer 
 
Approved by: 
 
 
 
Amy Chan 
City Manager 
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Attachments 

A. Glossary 
a. Jobs/Housing Ratio 
b. Futures Study 
c. Smart Growth 
d. Housing Mitigation Program 

B. 2002 Nexus Study 
C. Chart: Housing Mitigation Comparison by City 
D. High Intensity Office Projects with Pending Housing Mitigation Fees 
E. Housing Projects Funded with Housing Mitigation revenues 
F. Resolution establishing revised Housing Mitigation fee 
G. Draft Housing and Human Services Commission Minutes of May 28, 

2008 
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