REPORT TO MAYOR AND COUNCIL NO:  09-261

Council Meeting: October 20, 2009

SUBJECT: 2009-0691 Revocation of Use Permit #5714 allowing live
entertainment and general sale of alcoholic beverages at 146
S. Murphy Avenue.

REPORT IN BRIEF

Staff recommends that Use Permit #5714 be revoked for the following reasons:

e The current business, known as the “The Abyss,” at 146 S. Murphy Avenue
in Sunnyvale, is operating in violation of the Sunnyvale Use Permit
approved Conditions of Approval by not complying with the issued state
liquor license; and

e The approved nightclub use has expired since the current business has
been operating under a state liquor license that does not allow the business
to operate as a nightclub as defined by the Sunnyvale Municipal Code.

BACKGROUND

The property at 146 S. Murphy Ave. originally housed a small movie theater,
which was extensively renovated in the late 1980’s by a prior owner, Donald
Eaton, for use as a dinner theater and restaurant. Donald Eaton sold the
property in 1998 to Oran T. Chang, who sold it to Sun & Sun LLC. Currently,
the title is held by the Sun & Sons Holding Trust, Auburn Holding Trust and
the J.L. Stanford Holding Trust.

An approved Use Permit is tied to the land regardless of the owner or operator
of a business. It is important, in this case, to review the history and evolution
of both the land use entitlement (Use Permit) and the State issued Liquor
License as the two are intrinsically linked. The following discussions under
“Land Use History” and “Alcohol License History” provide the history and
evolution leading to the current conditions. Revocation proceedings occur in
extreme conditions, which are documented in the “Business Operations 2009-
Present” and “Summary of Public Safety Incidents in 2009.” This information
is intended to assist the Council in establishing the unique circumstances
leading to this Use Permit Revocation.

Issued by the City Manager
Template rev. 12/08
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Land Use History

On April 8, 1986, the City Council approved a Use Permit (5714) to allow
renovations to the exterior of the building, a theater-restaurant use (including
beer and wine sales) and a roof-mounted satellite dish (Attachment 1). A one-
year review was required for the Use Permit, which was approved by the City
Council in 1987 (Attachment 2). The Use Permit (5714-B) was later modified
on August 28, 1990 to allow live entertainment (nightclub) and sales of alcohol
pursuant to an on-sale general liquor license (Attachment 3).

Since the original approval, the businesses operating at the subject property
have varied, including “The Palace” and “The Forum.” Since 2005, the property
has been leased by The Abyss Entertainment Group, Inc., (Emma Nguyen,
president), doing business as “The Abyss.”

Until 1996, the Palace operated as a restaurant with live entertainment under
the appropriate State Liquor License of a Type 48 (On Sale General — Public
Premises). A Type 48 license allows a business to operate a nightclub, bar or
restaurant with live entertainment. However, in 1996, The Palace changed the
liquor license to a Type 47 (On Sale General — Eating Place) which requires that
the business operate a restaurant. A Type 47 establishes operational standards
such as normal mealtimes and a substantial amount of sales must be for food
service. The limitations of a Type 47 permit are counter to the limitations for a
“nightclub” in the City of Sunnyvale Municipal Code (SMC §19.12.150), which
states the following:

“Nightclub” means a business establishment where live music,
entertainment and/or a dance floor is provided, alcoholic beverages are
sold for consumption on the premises and where, if food is served, it is
incidental to the sale of beverages, comprising no more than twenty-five
percent of total sales.

The SMC further states that the permit shall expire and become null and void if
the use is discontinued for more than one year. The “The Abyss” violated ABC
regulations which, in December 2006, resulted in modifications to the liquor
license, eliminating live entertainment and requiring the business to operate as
restaurant, with a substantial amount of the sales resulting from food service.
Despite the ABC modification requiring the discontinuance of the nightclub,
the Abyss continued to provide live entertainment in the form of DJs and
dancing without sufficient food service.

Although the City may have considered revocation following the 1996 change in
liquor license, the number of incidences never rose to the current level of The
Abyss. The business’ lack of cooperation with the Department of Public Safety,
irresponsible business operations, and repeated incidents, have led City staff to
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recommend revocation of the use permit. At this time, the SMC does not
provide a mechanism for City Council to impose additional Conditions of

Approval on a previously approved project.

Alcohol License History

To sell alcohol, a business owner is required to obtain the appropriate liquor
license from the California Department of Alcoholic Beverage Control (ABC).
On December 15, 1992, the ABC issued “Type 48” (On-Sale General Public
Premises) liquor license (License No. 272760) to the “New Entertainment
Corporation,” Donald Eaton, CEO (Attachment 4). A Type 48 license authorizes
the sale of beer, wine, and distilled spirits for consumption on the premises
where sold. Food service is not required. (Attachment 5, “Common ABC
License Types and Their Basic Privileges.”)

On January 11, 1996, the New Entertainment Corp. (Donald Eaton) converted
the Type 48 license to a “Type 47” (On-Sale General Eating Place) license.
(Attachment 4). A Type 47 license allows the following:

ON SALE GENERAL - EATING PLACE - (Restaurant) Authorizes the sale of
beer, wine and distilled spirits for consumption on the licenses premises.
Authorizes the sale of beer and wine for consumption off the licenses
premises. Must operate and maintain the licensed premises as a bona fide
eating place. Must maintain suitable kitchen facilities, and must make
actual and substantial sales of meals for consumption on the premises.
Minors are allowed on the premises. (See Attachment 5 and see also
California Business & Professions Code §23038, §23396.)

Generally speaking, a Type 47 license is the proper license for a restaurant
which has full bar service. It is possible that a restaurant with a Type 47
license may be operating primarily as a bar during certain hours, such as
Friday and Saturday nights. The Type 47 license does not require that every
person buying a drink be served food or that meals be served continuously at
all times of day. However, the establishment must be a “bona fide eating place”
in that it must have adequate kitchen facilities and a substantial part of its
business must consist of selling meals.

On January 24, 2001, the New Entertainment Corp.’s Type 47 liquor license
was transferred to NHAH Inc. doing business as the Forum Nightclub at 146 S.
Murphy Ave. Pursuant to the transfer, the ABC issued a Type 47 license to
NHAH Inc. on March 30, 2001 (License No. 373671, Attachment 6).

On August 25, 2005, NHAH Inc. transferred its Type 47 license to Chien T.
Duong dba The Abyss at 146 S. Murphy Ave. The ABC issued the license on
January 11, 2006 (License No. 430051, Attachment 7).
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On February 9, 2006, the Abyss Entertainment Group, Inc., submitted an
application for a City of Sunnyvale business license describing the business as
“restaurant and dancing nightclub” (Attachment 8). The business license was
issued and approved by the City.

On December 15, 2006 less than a year after The Abyss opened its doors, the
ABC suspended The Abyss’ liquor license for 20 days as a result of violations
that included operating a “disorderly house” and serving contaminated
beverages (Attachment 9). On the same date, the ABC also imposed additional
permanent conditions on The Abyss’ liquor license, to wit:

“l.  There shall be no live entertainment of any type, including but not
limited to live music, disc jockey, karaoke, topless entertainment, male
or female performers or fashion shows.

“2.  Licensee(s) shall not share any profits, or pay any percentage or
commission to a promoter or any other person, based upon monies
collected as a door charge, cover charge, or any other form of admission
charge, including minimal drink orders, or the sale of drinks.

“3. The quarterly gross sales of alcoholic beverages shall not exceed
the gross sales of food during the same period. The licensee shall at all
times maintain records which reflect separately the gross sale of food and
the gross sales of alcoholic beverages of the licensed premises. Said
records shall be kept no less frequently than on a quarterly basis and
shall be made available to the Department on demand.

“4.  The sales of alcoholic beverages for consumption off the premises
is strictly prohibited.

“5. Between the hours of 8:00 PM and 2:30 AM, the licensee(s) shall
provide licensed uniformed security personnel in the premises, and
parking lot adjacent to the premises, and shall maintain order therein
and prevent any activity which would interfere with the quiet enjoyment
of the property by nearby residents. Said personnel shall be clothed in
such manner as to be readily identifiable as security.

“6. Licensee(s) shall police the area under their control in an effort to
prevent loitering of persons about the premises.

“7.  The licensee(s) shall post and maintain a professional quality sign,
one facing S. Murphy Avenue, and one facing the rear parking lot, which
reads as follows: NO LOITERING, NO LITTERING, NO DRINKING OF
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ALCOHOLIC BEVERAGES, VIOLATORS ARE SUBJECT TO ARREST.
The sign shall be at least two feet square with two inch block lettering.”

The holders of the liquor license, Chien T. Duong and Chung Nguyen,! agreed
to these restrictions by signing a “Petition for Conditional License” dated
December 5, 2006 (Attachment 10).

Throughout 2008, the City of Sunnyvale, Department of Public Safety worked
closely with The Abyss in an effort to prevent criminal activity and reduce calls
for service occurring in and around the premises. In January 2009, the Abyss
and Public Safety finalized a security plan pursuant to Sunnyvale Municipal
Code §9.47.030. Among other things, the security plan outlines standards for
security and crowd management and specifically requires The Abyss to adhere
to the terms and conditions of its liquor license (Attachment 11).

Business Operation 2009-Present.

On January 8, 2009, the ABC initiated proceedings to revoke the Abyss’ liquor
license on a number of grounds including, among other things, sale of alcoholic
beverages for consumption at times when the premises were not regularly and
in a bona fide manner used and kept open for the serving of meals to guests for
consumption, in violation of Sections 23038 and 23396 of the Business and
Professions Code; providing live entertainment in violation of the liquor license
conditions; and operation of a “disorderly house” that is injurious to the public
morals, health, convenience or safety, in violation of Business and Professions
Code Section 25601 (Attachment 12).

At the hearing, Emma Nguyen, the manager of the Abyss, admitted that the
club has been unable to make money selling food. "Nobody come in to eat.
Electrical bill exceed what we ever make. We start selling -- what is it?
Authentic food. Nobody buy it. Food we offer. Everything we throw it.
Everything go to waste." (Attachment 14, ABC Transcript Vol. II, Testimony of
Emma Nguyen, p.496:17-23.) The Abyss stipulated to the truth of Counts 1
and Count 4 of the Accusation, that the Abyss served alcoholic beverages
at times when "the premises were not regularly and in a bona fide manner used
and kept open for the serving of meals to guests for consumption, in violation
of Sections 23038 and 23396 of the Business and Professions Code"
(Attachment 12, Accusation dated Jan. 8, 2009, and Attachment 14, ABC
Decision dated April 3, 2009).

Ms. Nguyen also admitted that the Abyss regularly advertises events with DJ's
because "that's the only way that we can make a living." (Id., page 484:2-7).

1 Chien T. Duong and Chung Nguyen are the parents of Emma Nguyen, who is the president of
The Abyss Entertainment Group, Inc., and manager of The Abyss nightclub.
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She testified that club complies with the restriction on live music by having
the DJ's play pre-mixed CD's. "We advertise it, but we don't have a DJ." (Id.,
page 490:4-6.) There was conflicting testimony at the hearing about
whether DJ's ever enter the DJ booth and perform as if they were mixing music
while playing a pre-recorded CD ("DJ-syncing"). However, the Administrative
Law Judge found 'credible evidence" that the club had violated the
restriction on live entertainment through use of DJ’s and dancers. (Attachment
14, page 7-8, ABC Decision dated April 3, 2009)

In addition, the Administrative Law Judge found that The Abyss was a
"disorderly house" within the meaning of Business and Professions Code
Section 25601 based on a number of public safety incidents described in the
Accusation and testified to at length at the hearing. Finally, the Judge
concluded that revocation was an appropriate remedy because "The evidence
establishes that continuation of this license would be contrary to public welfare
and morals" (Attachment 14, pp.10-11, ABC Decision dated April 3, 2009).

On April 3, 2009, the ABC issued a ruling to revoke The Abyss’ liquor license
(Attachment 14). This decision is currently on appeal. The City has been
informed that the appeal will likely be heard sometime in 2010. Until the
appeal is decided, the revocation of the liquor license is stayed and The Abyss
can remain in operation and continue to sell alcoholic beverages.

Throughout 2009, even after revocation of its liquor license in April 2009, the
Abyss has continued to operate in a manner that violates the conditions of its
liquor license including use of promoters, live entertainment, and DJ’s, as
evidenced by advertising on The Abyss’ website (see Attachment 15).

In addition, the Abyss has continued to operate primarily as a nightclub, not as
a restaurant/bar. The City has no evidence that the Abyss has changed its
business in order to operate as a bona fide eating place, as required by its
liquor license. Failure to operate a bona fide eating place was one of the
grounds for the ABC’s revocation of the Abyss’ liquor license.

Staff initiated proceedings to revoke the use permit on September 9, 2009
based on the history of the ABC license, continued noncompliance with the use
permit, and continued public safety incidents. The following discussion cites
recent Department of Public Safety incidents.

Summary of Public Safety Incidents in 2009

The ABC Accusation dated January 8, 2009, the ABC Decision dated April 3,
2009, and the transcript of the hearing (Attachments 12, 14 and 15,
incorporated herein by reference) summarize the Public Safety incidents which
occurred in 2008.
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Due to ongoing problems at The Abyss from 2006-2008, in January 2009, the
owners of the Abyss met with members of Public Safety regarding a security
plan in accordance with the newly-enacted Sunnyvale Municipal Code
9.47.030, to improve the security and safety of the operation of their business.
One of the stipulations in the security plan was that the owners and operators
of the club would notify Public Safety of all incidents, including but not limited
to: acts of violence, patrons who are injured or any other law violation that
occurs on the premises. Since the inception of the security plan Public Safety
has had 17 calls for service at the establishment in which patrons from the
club were either overly intoxicated, causing a disturbance or were involved in a
physical altercation that required medical aid. In four of the instances the
operators of the club refused to summon the proper aid as outlined in the
security agreement or they assisted the suspects in leaving the area prior to
police arrival. The following is a sample of the calls for service since January:

e 3/27/09, Arrest for Public Intoxication, CR09-3313

e 3/29/09, Assault with a deadly weapon occurred in the parking lot of
Macy’s during the closing time of the Abyss. The victim and his friends
were attacked by patrons leaving the Abyss. One victim was kicked in
the head and sustained other facial injuries. This case fell under the
Extraordinary Response clause of the Municipal Code. The owners of the
Abyss were sent an invoice for $2,897.90.

The Abyss was billed $2,897.90, on June 10, 2009, pursuant to
Sunnyvale Municipal Code §9.47.040, for emergency response costs
associated with the incident that occurred on March 29, 2009 (Attachment
16). To date, this bill has not been paid.

e 5/31/09, Assault and battery occurred and victims asked for the club
security to summon police aid for a report. They refused and the victim
had to seek police aid on his own after the fact. During the follow up
investigation the self-proclaimed President of the Abyss, Emanuel
Nguyen, said she knew about the fight but she did not call the police
because “There was no injury or bleeding”. She further stated that when
there is a physical altercation in the club if there is not an obvious injury
such as being hit in the head with a bottle, or stabbed, or the patron
requests an ambulance, the Abyss nightclub does not call 911 for its
customers. In this case both victims sustained moderate injuries to their
faces. The victims were persuaded to sign agreements not to sue the
Abyss for their reluctance to summon the proper aid and in return they
were given “VIP privileges” at the club. CR09-6236
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7/19/09, Assault and Battery with serious injury occurred near 168 S.
Murphy Ave., Fibbar’s Bar. Three victims in this case were assaulted by
five patrons from the Abyss when they were sitting on a bench waiting for
their ride. During the unprovoked attack the five patrons from the Abyss
punched all three victims and severely injured one of them causing blood
to come from his ear. Prior to police arrival, security personnel from the
Abyss escorted the suspects to their vehicle and let them leave the scene.
CR09-7240.

7/25/09, Assault and Battery with serious injury occurred at the Abyss.
The reporting party was a doctor at the Kaiser Hospital Emergency
Room. During the investigation it was discovered that the security
personnel at the Abyss were the suspects in the case. During the
altercation at the Abyss the victim sustained trauma to his face and left
eye that required stitches. After he was assaulted by the security
personnel he was taken to the men’s room where they had him clean
himself up. They had him remove his shirt and undershirt. According to
the victim the undershirt was covered in blood. The victim was allowed
to put his dress shirt back on and they kept the blood soaked
undershirt. They then walked him outside and sent him on his way with
his friends. Both suspects were eventually arrested for battery. CR09-
7468

8/9/09, it was discovered that one of the security personnel working at
the Abyss was on parole for felony battery and one of his conditions of
parole was that he not frequent places whose primary function is to serve
alcohol. When notified, the parole officer requested he be arrested for
violating the terms and conditions of his parole. When questioned, the
head of security told officers he knew the subject was on parole but did
not know any of the circumstances. He said that neither he nor the
owners of the Abyss perform any type of background checks on the
personnel they employ. CR09-7944

9/13/09, an assault with a deadly weapon occurred inside the night
club. The victim was attacked by several suspects inside the club. One
of the suspects struck the victim several times on the head with a beer
glass that eventually broke and lacerated his skull. The victim lost
consciousness during the attack. At some point he was taken upstairs
in the club and provided towels and ice to stop the bleeding. One of the
security guards called 911 but when paramedics, fire personnel and
police arrived, they were first told by the manager that there was no
altercation. He then “checked with his staff” and said the victim left the
premises with his friends. After paramedics and fire personnel left the
scene, a patrol officer saw the victim being escorted out the back door of
the Abyss by security personnel. They were detained, medical aid was
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summoned and the victim was taken to the hospital for treatment.
CR09-9014

e On 9/12/09, the evening prior to the above referenced battery case,
Capt. Verbrugge visited the Abyss and met with security staff and the
manager. Capt. Verbrugge was escorted throughout the establishment,
including the kitchen area. Within the kitchen it was observed that there
were fruit plates prepared and sitting out on the counter. The cooking
area (stove top and oven) appeared to not have been used for a long
period of time. There was dust and dirt on the cooking surface as well as
numerous boxes stacked in front of and around the cooking area. There
also did not appear to be any cooks, busboys or waiters/waitresses
working that evening.

DISCUSSION

Sunnyvale Municipal Code §19.98.130 provides that a zoning permit “may be
revoked by the city council, after a public hearing thereon, by an affirmative
vote of a majority of its voting members, when the city council finds a violation
of or noncompliance with the conditions of approval of such permit.”

The Use Permit granted on August 28, 1990, includes a provision that the
permittee will “comply with applicable City Codes, Ordinances and
Resolutions.” In addition, the permit was granted for entertainment and sale of
alcoholic beverages pursuant to an “on-sale general liquor license.” In 1992,
the prior owner, Donald Eaton, obtained a “Type 48” (On-Sale General Public
Premises) liquor license, appropriate for a nightclub. However, in 1996, he
converted it to a “Type 47” (On-Sale General Eating Place) license. Operation of
an establishment that is strictly a bar/nightclub, without substantial sales of
meals, is not allowed under a Type 47 license.

Sunnyvale Municipal Code §19.98.200 provides that the use of property in
violation of the City’s Zoning Code is considered to be a public nuisance. More
generally, nuisances are prohibited by Sunnyvale Municipal Code §1.04.040
(providing that any violation of the Municipal Code is deemed a nuisance) and
§9.26.030(x) (defining nuisance as “Any other condition on or use of property
which is in fact a menace to the public peace, health, or safety”).

The sale of alcoholic beverages without the proper kind of liquor license, or in a
manner that violates the requirements and conditions of the liquor license,
constitutes a public nuisance and is unlawful under the Sunnyvale Municipal
Code.

Although The Abyss has appealed the revocation of its liquor license, even if
the appeal is successful, The Abyss will still be required to operate as a “bona
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fide eating place” under its Type 47 license. Moreover, the restrictions which
the ABC placed on the license in 2006 require the Abyss to earn half its
revenue from sales of meals. The restrictions also prohibit promoters, live
entertainment, and DJ’s. The Abyss has shown no willingness or ability to
comply with these restrictions, despite having agreed to the restrictions in
2006.

Revocation of the Use Permit will not preclude the owners of the property from
re-applying for a new permit? to operate a restaurant, bar, nightclub, or other
use at the site pursuant to appropriate terms and conditions to ensure that
whatever business locates at 146 S. Murphy Ave. will operate lawfully.

FISCAL IMPACT

There will be no direct fiscal impact resulting from the revocation; however,
there may be a minor loss in sales tax revenue resulting from the business
closure.

PUBLIC CONTACT

Public contact was made by publication of the legal add in the “Sun,” posting
the Council agenda on the City's official-notice bulletin board outside City Hall,
at the Sunnyvale Senior Center, Community Center and Department of Public
Safety; and by making the agenda and report available at the Sunnyvale Public
Library, the Office of the City Clerk and on the City's Web site. In addition, all
property owners and business owners with 300 feet of the subject property
were mailed a notice and the site was posted.

On September 9, 2009, the business owner and property owner were notified
that the City would begin revocation proceedings and that the item would be
presented to the City Council on October 6, 2009 (Attachment 17). Following
notification, the property owners’ representative requested that the item be
moved to October 20, 2009 due to a scheduling conflict. All interested parties
were notified that the City Council review had been moved to October 20, 2009
(Attachment 18).

ALTERNATIVES

1. Revoke Use Permit #5714 eliminating any uses authorized by that permit
which include on-sale general liquor and entertainment at 146 S. Murphy
Street based on the findings in Exhibit A.

2. Take no action and do not Revoke Use Permit #5714.

2 A Special Development Permit would be required since the subject property is currently
located within the Sunnyvale Downtown Specific Plan Area.
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RECOMMENDATION

Alternative 1, revoking Use Permit #5714 eliminating any uses authorized by
that permit which include on-sale general liquor and entertainment at the
subject property based on the findings in Exhibit A.

City staff is recommending revocation of Use Permit #5714 based on the
history of the ABC license, continued noncompliance with the use permit, and
continued public safety incidents as referenced in this report. The revocation
of Use Permit #5714 would require the property owner to reapply for any use
that is not permitted as of right at the subject property, in which the City
would be in a better position to impose specific conditions of approval based on
the past track record at the site.

Reviewed by:

Hanson Hom Director, Community Development
Prepared by: Shaunn Mendrin, Senior Planner
Approved by:

Gary M. Luebbers
City Manager

Exhibits
A. Findings for Revocation
Attachments

1. 1986 Use Permit #5714 Staff Report, Conditions of Approval and Recorded
Document

2. 1987 One Year Review of 1986 Use Permit.

3. 1990 Use Permit #5714-B Staff Report, Conditions of Approval and
Minutes

4. Permit History for ABC Liquor License #272760 (Type 48 and conversion
to Type 47) “New Entertainment Corporation”

5. ABC “Common ABC License Types and Their Basic Privileges.”

6. Permit History for ABC Liquor License #373671 (Type 47) “The Forum”

7. Permit History for ABC Liquor License #430051 (Type 47) “The Abyss”
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15.
16.
17.
18.
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Business Application for “The Abyss”, dated February 9, 2009

ABC Decision to Suspend liquor license, dated December 15, 2006
Petition for Conditional State Liquor License, dated December 5, 2006
January 2009 Security Plan

ABC Initiation of Proceedings to Revoke State Liquor License for “The
Abyss”, dated January 8, 2009

ABC Transcript Vol I & II, Testimony of Emma Nguyen, dated February 24-
25, 2009

ABC Decision, dated April 3, 2009

Advertising from Abyss website beginning April 2009

Invoice for emergency response costs dated June 10, 2009

Notice of Revocation Proceedings, dated September 9, 2009

Change of City Council Hearing Date, dated September 17, 2009
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FINDINGS FOR REVOCATION
Use Permit No. 5714
149 S. Murphy Avenue, Sunnyvale, California
Sun & Sons Holding Trust, Auburn Holding Trust and the J.L. Stanford
Holding Trust, Owners

Based upon the evidence contained in the staff report and attachments,
and presented at the public hearing, the City of Sunnyvale does hereby
find:

1. The property at 146 S. Murphy Avenue (“The Property”) is a former
movie theater that was renovated in the 1980’s for use as a
restaurant, nightclub, and venue for live entertainment. The
Property is currently owned by the Sun & Sons Holding Trust,
Auburn Holding Trust and the J.L. Stanford Holding Trust, and is
leased to the Abyss Entertainment Group, Inc., doing business as
“The Abyss.”

2. On April 8, 1986 and the one year review on August 8, 1987, the
Sunnyvale City Council approved a Use Permit #5714, subject to
specified conditions of approval, to allow the Property to be used a
theater-restaurant with beer and wine sales. On August 24, 1990,
the City Council approved a Modification of the previous Use Permit
#5714-B, subject to specified conditions of approval, to allow live
entertainment (nightclub) and sale of alcoholic beverages pursuant
to an on-sale general liquor license.

3. Under California law, any person selling alcoholic beverages must
have a liquor license issued by the California Department of
Alcoholic Beverage Control (ABC).

4. The conditions of approval of Use Permit #3714 and #5714-B
included a requirement that the permittee comply with applicable
City Codes, Ordinances and Resolutions.

5. Use of property in a manner that constitutes a public nuisance is
prohibited by Sunnyvale Municipal Code §1.04.040, §9.26.030(x)
and §19.98.200.

6. Violation of state liquor laws is a public nuisance in that such
activities are a menace to public peace, health, and safety.

7. The Permittees have failed to comply with the conditions of approval
imposed pursuant to Use Permit #5714 by violating the terms and
conditions of their liquor license, thus creating a public nuisance.
These violations consist of the following:
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A. The Abyss is operating under a “Type 47” (On-Sale General
Eating Place) liquor license with special conditions that were
imposed by the ABC on December 15, 2006. A “Type 47~
license requires that the establishment operate as a “bona fide
eating place.” There is no evidence that the Abyss is a “bona
fide eating place” as required by California Business &
Professions Code Sections 23038 and 23396.

B. In addition, there is no evidence that The Abyss’ quarterly gross
sales of food are equal to the quarterly sales of alcoholic
beverages during the same period, as required by the conditions
of the liquor license. On the contrary, the Abyss manager
admitted under oath that The Abyss cannot make money selling
food.

C. At the hearing to revoke the Abyss’ liquor license that was
conducted on February 24-25, 2009, the parties stipulated that
the Abyss is not a bona fide eating place.

D. Credible evidence has been presented that The Abyss has
violated the conditions of its liquor license by offering live
entertainment, particularly DJ’s and dancers, and using
promoters.

E. Credible evidence has been presented that The Abyss is a
“disorderly house” that is injurious to the public morals, health,
convenience or safety, in violation of Business and Professions
Code Section 25601. In addition to the Public Safety incidents
described in the liquor license revocation proceedings, similar
incidents have occurred during 2009 where patrons from the
club were either overly intoxicated, causing a disturbance or
were involved in a physical altercation that required medical
aid. In four of the instances the operators of the club failed to
summon the proper aid as outlined in the security agreement,
or they assisted the suspects in leaving the area prior to police
arrival.

The Abyss has further violated the Sunnyvale Municipal Code by
failing to follow the Security Plan which it agreed to in January
2009 pursuant to Sunnyvale Municipal Code §9.47.030. The
Security Plan requires that The Abyss adhere to the terms and
conditions of its liquor license. The Security Plan also requires
that the owners and operators of the club notify Public Safety of all
incidents, including but not limited to acts of violence, patrons
who are injured or any other law violation that occurs on the
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premises. Credible evidence has been presented showing
violations of the above provisions of the Security Plan.

In addition, The Abyss has failed to pay a bill of $2,897.90 for
emergency responses costs imposed under Sunnyvale Municipal
Code §9.47.040.

The approved Use Permit #5714 has expired due to modifications
to the current State Liquor License issued by ABC as amended on
December 15, 2006. The amended license resulted in the
elimination of live entertainment and that the business operates as
a bona fide eating establishment requiring a minimum of half the
sales resulting from food service. A nightclub use may not exceed
one quarter of sales from food service.

Permittees have not complied with the conditions of approval, as
set forth in Finding 2, and modifications of the conditions of
approval or Use Permit would not be in the public interest because
the conditions are necessary to protect the public health, safety
and welfare. In addition, permittees have failed to comply with the
conditions, despite notice and cooperation from the City and
security plan, for an extended period of time. Based upon the
permittee's history of noncompliance, future compliance is
unlikely.

Pursuant to Sunnyvale Municipal Code section 19.98.130, for all of
the above-stated reasons, is hereby revoked.
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propec by, Js Gproved by the Serltogm Cosvnlisian,

T moptictet hos oflared spoee Tor teash obslobores nl mdioran] |":'-|u'rf|-1:. v 1k
teslmpeeyed serlp. Siafl wll covrdlnote with the agplicant an e desfon wed datally of

LA TR T A e [ ST T

[dighy Arrberm,  [he poposed antenmd @0 e someshs tepe, & Teel in dianmtar, Typlealle,
pod srprsnteed el Uipemetth pad b seraenesd B3 the hlghest peetion ol the eprbament,
Also, dlah enletvvn wrd 1o b soreahad fran raaidentiyl uses,  Stall 13 progsosdng o
peerticl walvar from the lemle regulrements. Tha racommandation (o thal e apiean
et seremaed Tram He steael Tovil silew from ol podadle sfeeats Lut rel Teien sindane?
sloby faridentlal on Senyvaln Nuverwe gnel Murphy Stesat,
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N I 2 _!lrl r_'l_ |_'r|
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pflihe moflmgfeoss o lbes beedltige org! exborfor olevaliong g laseiny Iri
s nnn fleppom wdthe Doad wne el lgios,

The progsseed vme wll v he dabrbvental a0 infurboes become offsivae!
pest bl bioprepeleben (hrmagh e Davldes D teicd, -

A CONDITIONS OF APPIQOVY

i owhellbon ba soenplybiad wlih oprhllcabie e odisg Tyl cineas and Heaslullans,
i fallogwing comditions oF appeoeal ore |m|:1m-l|5

Athpd a copy of  thoe condibiong ol wepeoaval gl Aol Theae lapnmen|
Plesul remends fuoeauhe copy of wor'-ing drowdegs sotanl ed dor a0 Doy Poront
T Shia praject, Paetes ]'l:i coch corcditlon Dy \II e el i Men garnd §T0an In
wohivwedp lodegle It leld hand norgle by socd aondiHon mosttsgr the poages
mnber of the sel of drowings whiers complioes el conlition |1 echievadl

| wesiple a Liser Fernlt docwnerd arher b busoanes of o Dlagilodingg IOt

Ao L Papmel for noy peondbiod wer, oren comrelsed, sl osonme ot el vald
IV he prepecly is omad used Foe siech ube Foeoo peerlad ab one e or oare

gy popipitied shall b Hmlled o ool TV amdl wdiden profedcans, antvicing
ol Tookl oed baveroges ‘nehding Foar o wone, loege ad sull parller, slldn
pru_ulgrtil.-.-nn freed Uy enfottalent Lowdbsd b cormedy shaws, Hee pliays, fahlan

et s el musbed] aeelorme o,

0l by proooterd onestle ool flaues lldehae, ar public damcdng okt Bn
e oved 1 oadvances by Eha Do Lomimlssion

5 Suntiog o uuifisnees sl be [Imiied 1o 3285,

i Mygulde apeslde Trah e tusurns Foe the Clesne ealihe « that are o mifflonem
b Nlgh o e losed ot gl Four shdss, af o design oppiravad 1.'1:.’ \he
Peamervatian Commistlon prior to ideoics of o Duifdlag Pennmil, Install

browh erwclodid md prer de i,

& wotar anerry rallectlon system sholl be provided as the pritnory mmam of

B bimp wals Tor denpesiic d fastaurost ar aes,

o, A such svaletns gl aesnply with 'ﬁ".‘*ll'"'-"l:'r‘ State bowa omd recpikationg
i okt b 1 Chogter [EA2 ol e Sunreevale shundeipal O nde,
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(s @ ATTACHMENT B
Fige.
6714 Guoipy F, Balgn - Mew Untedainment Com.

PROJECT DATA o BExpsting
M. Ul Siorims 1

Buildlag khalghl (M) azs
Salhaghs (1.}

a, fron;

b, K. alde

o, L. wlchy

Farking Demand

Seafing : . 760
foldr Bhargy Proviskons . uhi i
ANALYGIS

Buskaround

The proponed e, olte plan arangamenite, and exferior modilcations wane approvad by
the Plenning Commisolon in Augual, 1807, This waa &n approval of a pravious Use
Fermil aporoved In February, 1828, by the Planning Qomndggion and Hedlage
Frasarvation Cominlsednn hat hed egizad. The amended propoust sseics Lo Inoiude new
aritprtaimmert usen in addition 13 the unes approvisd in the frevious Usa Formil,

Dusiryiow ot Proposal

Uesa. The smendmenl b the Use Parmit the Murphy Avenue Thaatre would aliow live
artatalnmanl and dsnoing, camiedy, bulircort danclwy and ' the eale of soahofic
baverages, The nropoged additanal uaes tor are compalbie with 1he other approvad
erterdalnnieinl (aed, S

Thé owhely propose ta oporald the faallily Tudeday {hrough Ssturday, Rodster T,
Foalhers will operate comedy shows on Tossdays ond Wednasday nights.  Live
anlerimament and danclng sre sohedulsd fer Thuredays thrgugh Salurdays. Thara (s nd
prapesat al thia e Llor Suray or Monday night epteralnment,

L':!-Ilil-l %gg- _Eg_ﬂ_g_[g_ﬁ; Tha pmpl:mﬂl:i énliaﬁéhnrah! us&q e Eat;ﬁnﬁﬂiﬁw with [mt_lﬁjlgﬁ ._
adapted for downtawn Sunrmvalg. The enterininment tadllity, I sbooessiul, should sid in
the rovliadzation of the downtown area. _
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F'zl.',_'_‘.t o)
8714 Geagor, F. Eton - Naw Sntadtakunen! Cam,

Architugtyes| Elgvations pnd Slytiane

The Herdage Preserdatiin Connmisson hes fsoproved architosturol sluvations ond wighune
willh {he praviows peemilt appioval, No changes are proposed

Poking, The chonges b1 usa would chenge the seating capacity from 2B (o 638 sails
This would Inorense the dsmend for porking from 100 spaoes o 208 spaces, This should
fiot Alfect mxkating pasking capacly buowems of nighl hawre of aperation, A ihad e af
vigght, ampks parding (v availabio In B Sunnyvals Avanes, Gorroll and Plorance Streat
Ioda, ar well aa parkltg In e vieialty of Tows and Qountry Villape and Tows Dender.

The Parking Distriat Advisory Board roviewsd the appiealion sl ite July 12, 1900, mieling
put did mol maba a recgmmandadion,

RECOMMENDATION | _

Approvil, based on tindings stied balcw wrd gublest o the iclowing conditlans;

LTS S = SR S——

A [INDINGS

L. The proposed use ls desirable, agsental and computiile beoruas | will
pravice pnterlainmant {agkillies consislent with land use polioy.

The propossd use & et detrimantal or fajurious beocalse o -gireel paking
la provided through the Paking Dlstrict

CONRTIONS QF APPROVAL

In addilion to complying with applioalde Gy Codes, Ordinanees and Ressiutione,
i following Conditions af Approvad are inpossd)

1, Ths candlions of ¢ pproval and Standard Develapment Rogulremants sikal
be raprodused on une page of e plana subinitted for & Bullding Permt for
tilg projeal, : g | Al :

Exncuie & Use Permit document prior to esuanes of & Buliding Peret,

Any minfor gl plan mediicatlons shall bs tredted ae an amendmaord of the
ofiiinal approval and shall be subject 1o approval il 6 poolls hearing before
the Planning Comvntbsionaxean! thet lnfnar chanpes of the approved plann..
may be approved adminlglelively by the Dieelor of Comimunily
Dwvpiopment. ' ¥ .

Ay exparcion of madcailan of e woproled uss ol bo approved by - . . .
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67 Gragury £ _Galon - Mew Enlargals nan Com.

Emnicla,

RERATAL ANPEGALEN AL A ouble hesng e e Pisoing Cemdssen.

Frovide Iraoh sncksurs thal b & mitdmum of 6 teal Mgl wid gookoeed on
all four algey, o & deslgn, epproved by e Dirclar fl omnamiy
Cravabepmanl pror o ssuanos ol 8 Bulldbng Parme. - 1 el andiaiure pelod
|2 DeGUpEney

A The wrclosura shall malzh e doalgn, swtersds and tolor of the
plr Bwallehings,

teasuran shall te nslnded fo duoe e o ol oreegy reoqulten 1o et
weablear for dommsdlc ar any vee Invalving hardling or salis of 1ood of drinka,
Energy conearvation measuree gholl bd- approved by (e Carackor o
Camrridly Davampment fr 10 s of 4 Bullag Pl

Cibdtaln wpgrowed of all proposed sigms fronl The Feiftagn Prasrailon
it mbdaian.

Cieeyawlt wllly i S Pravenbon Divison of the Pl Saiety Dapadment
for srima pravordlon measunes apbroptlat 10 e propoesd devansoman

Comaly with ol reguiramants of previowsly approved Lse Ssamit #3714
(Auguet 24, 1607 dedating Candtians 4 and &

Comgly weittr sl e racalranvenis of the Landisrk &Recsban Parmii L-B6-31

Aoy matariss sres. lights shall be sodium vanor Sghie of & dasgn Al
plssumond] apniewad Dy thé Bipctop of Coopppurdly Dol egmsnt,

Subhmil e pleb o P gctpaning of e tronsdonnee 3l e rear of e
bridieling:  Th aoraaning shall matah e daslgn, misterisls srd ookor of Hhe
mialr buliding. wuoh sdréesng shall Bs eviewsd and spproved by the
Harlass Praservallon Conkmieson,

Ly e s P -
TUR & Lo h e b M D oA
T L e E 1 A T Y




meaR Garegeny F, Fpio
L e ST i LS e el F |5 Pl ki
Manning Coanmisgion Aotap

Coortin Alale mekad saef L Sodme Dea anbafpirmang ani whEt L inciaeed. M MeCusan
pepapctidedd Pl fhes g sl Bgoa B0 A hald nod Indlvedead Uil Hdes wonld B ke

Liariuhi;

Com. Freddin miesde Motor by Approvae len SS5THAB I eeecrdanes will) eiafl
recominesdntion, Second by Gomr Whiier

Conmim, Fralgdm sioieed] Ml far s recotd, B bopid fhat hese does ol lelng el
proople wvery nlght of (a weak. wleng win halr oo

Chnle Barntirdt sisted fo1 (e ranord. s wan foking albout tha parking oflualign, afhough
b b opot julsing, Ifife 5 3 wafy od s Praller whioh nasca do e eonaklamed. He added
Mt whan tha Commigslen woled 130 he Beater 10 fitel imas, B wos amivaetastio ond
bl s, bt s veary rrpcli o keow Wha? will b cdores wiits (feie panpe o bha Dowe ‘o
region nrad wedd llka Chy Sulncll, whan concldeding this, o ronlize hal Murphy Asenue
paay Nk e ong ol o s W] can ba Sonaldaras rrara nnini‘rr Qagtrpl frtim |.'I'1H'H|I'Iﬂ
inlremiadils becsoss of the Haming Datiol He pdoec Ponl [he Farklng Distiol, needs
1o oo expanded and pechops Ba Chy o], sdnds S0 thimg alked esatng o same sor
ol kg earame on oms of hose Shaotutes  Chall Benbardl =laled thal he wie

racammnnding to City Goungi Uil If aceguale padiog oonnd] Do provided 107 (i i,
thuar Thes ity hiag an Shilgalan 10 athee papdraat thie aul of fing parking In sofme ather
nenne, e addes thal  dhe Kasle! Plen poee troeal, (el will Be Aae and Have wil|
L wmwrgh paarehng. bl Eis proajact will gethroagh e tha nest year ard o fhis (s (e onge.
v G0y miercn 1o warlously consider doing ememthing lus 1 peing 0 e ares,

Liboale Giembard] salied lar thi veotds.

Metlen carrled with Conmm. Adalr voting pregent,

Pigblic Hanring

Brice wolussn, 2esisianl Planner, peosented the sndl reoos slguing (hal the previoue
ppprovRl wak for m o [Pesherrgitui s ofid B (roRosE . had peen crmeged o whel 8
conetdared o bar. He mddacd hal 1750 macogament of 0.8, Coopers of San Joee & ram
the bar and comady @ reghts = weak wiieh swoule be run by Secster T Famdiere, - My,
e sinted thal [he floos plan See obanged and dibcugh e apollcent Gl in e
parkhig distrletl fp nod meulred @ peivsdo on-sltg parking, e pediog bas shangsd wib
tha ciznge [0 re bl fE oppased o the drislihosse He expliinged b parking alluallcn
I eyl




CF4R  Chopgly F. Saled

Comun, Praldin commanied that 6 provious appllcard has promised kenol ord esked IF i
ani would provide seais. Mr. MoQueen ropiled fivat I thiroght thars vweus o Welima paes,

i Barnhoodl sleled thet einca she iy of Semnyvale bas 8o mueh rarect b g
piopetty, ineluding lfeandlng, e pilll g 1o nuk nome guesiions, He sated ol thi
st parking demand le <08 spacss and asked |l daytling uso for this ety was
arpndled, M. MoClugon roplleo et the demand ta usually from GO pr.

Chair Bartbardl pommenias that w parking spece canne! by found In downtowh
Sunnvvaie betorm §:00 pra. Much duclyslon batwean thy Commission regarding o

shiriage ab duwhilow: patklog spaces al any 1ime,

Somm, Whitllar slates thal with 1he Friures Study A la considered hat the parking bot of
Maty's will ba reeoned Into -4 and thers wiil ba the pddilion of & thealor i e other

parking area wait of Nuphy wad assed H thers wit be parking b cover his Kind of use,
Somm Fraldln faplied tha theta would be 2,600 spaced undargroutd,

Ceamm, Mok roay hiadected thal this will be fine, assuming i happans g Dl Hig
+laled hat i has 8 nonoem abaut parking In L el anywhse he goes in this Gounty, thers
ks rol shough parking, He 91aied that he does-nol enderstand whore the saturation polrid
i wli Uve Parking Blsirict apd dées nol feel ihe Gity can coniue 1o sluftal the peLrking

ApUG
Chair Bormbapdt ddded his oongema regasing the paiking lasue, siating thel his hao
peun Brought up all [hrough the Fiduree Study as well as the Dovown Sk Spaoifie,
Hu atated (hat it Is nloe 1o have @ Pian, but If not bulls, and cerfainty I 4 fs, X will not el
b bullt &t ohoe. Ohelr Bermhardt asked what wauld be don in (ha bigim while there
fre 200 oars sltting uh Yop of $h regular parking, o7 If thay woukd be parking in the
Misy's lot and walking, Much Commission dlsouenlon regarding thls sRyatiof.

h‘ﬁ Biresl prea o) lesy! 2 dayp 8 waek at
L] 1

Cetnm Froldin staled that e s iy the Murp
g Meocy's ol :

yareya Yimes of (he day and thal he patie In

Casnm, MoKy oommentad (hat Comm, Freldin shy. 1t st park et homa and walt [
ho has to pad in B Magy's Jol BE he would De naliwey therg,

Chalr Borbard] stated that pechiaps I nob too much padieg b8 put In, would farce
Bnoin b Lee et In wihods, suoh aa F#_bikl; bahapartation.

- T Ry )
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Er148 - Gregory F, Eaton

Comm, Moldinney replied thad spaakng o thls Is tha name as daoussing fulure parcking
Iy, underground parking, which fa s down the oad, il (yare Ja mo puokio
Iranepurisdlon lodiy o this wesd, or (hiz yaar wher thia propérty o diveioped.

GCominl enbons ditousged thia subjec] mader b defadl,

Comot, Whither slaled thal when this project was praviously approved, the Negative
Declaraiton was also spproved, and slated that nince thire ls a changa In iha use and
ihe tumber of peraone posupylng e bullding and wondsrmd why a new Negabvi
Decharailon wan not neeessary and {hat this applhoation stpied 4 & Calegordoally sxampl,
Wr. McQuesn recdlad that the Catagorkeal Exgmplion coverad this ohisnge from themter bo
el .

Camirl, Adule alatad thit tha paiking s bazed on the assumplion thad 2,8 poragris wod
ba parking and the gasumption |s that inalde, @veryame will b aitting dawn which usuilly
lo rit [ vase, and |a guegtioning why 208 parkdng epaces and yet carry 688 of 760 whit
t he ditprancs. Sha geplained ihat whn! she was saylng k2 ihat peeple wouwly do not
BAIRGA) S0 Iy DU, ey samool 1o work,

Chalr Barntardt opened e Puble Heanty, applicant was nol prebenl, Pubic He-wing
tlogid,




A'.'TﬂCHMENT £
s LU F
California Department of
Alcoholic Beverage Control

License Query System Summary
as of 9/14/2009

License Information

License Number: 272760 ~ Status: CANCEL
Primary Owner: NEW ENTERTAINMENT CORPORATION

IABC Office of Applic pIFc.atmn : SAN JOSE
[Elusmm Name

| No Active DBEA found

[Businm Address B S
lAdd ress: 148 S MURPHY AVE  Census Tract: 5086.02
City: SUNNYVALE ~ County: SANTA CLARA

IState; CA ::.;:. Code: D4085

:Licenﬂee Information

Licensee: NEW ENTERTAINMENT CORPORATION

| Company Officer mrnrmanﬂn -

[ Officer: EATON DONALD J, CHIEF EXECUTIVE OFFICER
| Officer: EATON DONNA ELIZABETH. VICE PRESIDENT

I’LI‘.’:E'HEIE T}rpes
| 1) License Type: 48 - ON-5ALE GENERAL PUBLIC PREMISES

| License Type E'I::&tus CANCEL

| Status Date: 11-JAN-1998 Term: 12 Monthi(s)
Original Issue Date: 15-DEC-1982 Expiration Date:

31-00CT-1996

| Master: ¥ Duplicate: 1 Fee Code: P40

' ~ Condition: OPERATING RESTRICTIONS
License Type wam Transferred On: 10-AUG-1005 Tl.'l LE?GEI
7) License Type: 47 - ON-SALE GENERAL EATING PLACE

' License T:.rpe Status: CANCEL

"~ Status Date: 30- MAR-2001 Term: 12 I'n_n'IEluth[ﬁ}

ktptweww abo cagowdetport/LOSOATA asp ID=272TE0000 BAA/ZF00E 1217 PM



ATTACHIENT
Page of

| Original Issue Date; 11-JAN-1996 Expiration Date:
31-0CT-2001 _ -
Mastaer: Y Duplicate: 1 Fee Code: P40

Condition: OPERATING RESTRICTIONS

License T]rpe was Transferred On:  From: 272760
| License Type was Transferred On: 24 JAN. 2001 To: 372671
Current Disciplinary Action -
|. Mo Active Dfﬂt.rp.fmerr}f Aﬂfmr'r found .
Disciplinary History
| Mo Disciplinary History found
Huld Information o
|. - No Active Holds fmmd

| No Escrow found . . |

-« End of Repor! - - -

For a definition of codes, view our glossary.

herps i twewen abo oz oovidatpor! LOSDATA asp 7= 272760000 O 14/2004 1217 PM
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ATTACHMENT Lo
Page__ \_ of 2 —

California Department of
Alcoholic Beverage Control
License Query System Summary
as of 9/14/2009

H:éﬁse Information
ILicense Number: 373671 Status: CANCEL
lif‘ﬂmary Owner: NHAH ING

|ABC Office of Application: SAN JOSE
Business Name

Doing Business As: FORUM NIGHT CLUB

Business Address

Address: 146 S MURPHY AVE  Census Tract: 5086.02
|'Clty SUNNYVALE County SANTA CLARA

State; CA  Zip Code: 94086
Licensee Information -
Licensea: NHAH INC

| Company Officer Information
| Officer: HAHN BRIT, PRESIDENT

i Officer: HAHN BRIT. SECRETARY TREASURER |
k.lcensa Types

! 1} License Type 47 - ON-SALE GENERAL EATING E‘LACE

License Type Status: CANCEL

Status Date: 11-JAN-2006 ~ Term: 12 Month(s)

Original Issue Date: 30-MAR-2001 Expiration Date;
28-FEB-2006 - - B
B Master Y Duplicate: 1 Fee Code; P40

Condihun 'OPERATING RESTRICTIONS
License Type was Transferred On:  From: 272760
| Llcense Type was Transferrad On: 25-AUG-2005  To: 4_3&0;1

L . No Active Disciplinary Acnr:m found
bisclplinary History

http:ferwew, abc cagovidatport/LQSDATA, asp? iD= 018258084 BI42008 12415 PM
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Page_ L of Zo

| Reg. Number: 03054908

1) Section Violated: 24200{a&b}
2) Section Violated: 23396, 23038

Proceeding Status: COMPLETE Decision:

Suspension Days: Stayed Days POIC/Fine:
Suspension Start Date: Suspension End Date:
Proceedmg Stalus COMPLETE Declsmn INDEF. SUSP.

|_ Suspensmn Days 10 Stayed Days POICJ‘Fine

| Suspension Start Date: 09-FEB-2004 Suspension End Date:
13-FEB-2004

|Hold Information
. No Acfive Holds found .

Escrow

. .. No Escrow found . ,

- - - End of Report - - -

For a definition of codes, view our glossary.
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California Department of
Alcoholic Beverage Control
License Query System Summary
as of 9/14/2009

License Information
License Number: 430051 Status: ACTIVE
anary Owner: DUONG CHIEN T
ABC Office of Application: SF\N JOSE
Business Name
pn:ng Business As: ABYSS THF
Business Address N
[Address: 146 S ML MURPHY AVE “Census Tract: 558% 02 B
City: SUNNYVALE  County: SANTA CLARA
:}State CA  Zip Code: 94086
Licensee Information N
Licensee: DUONG CHIEN T
Licensee: NGUYEN CHUNG
License Types B
1) License Type: 47 - DN%ME GENERAL E FAT]NG PLACE

License Type Status: ACTIVE

— - —_—

Status Date: 11-JAN- -2006 Term: Month{s)
Original Issue Date: 11-JAN-2006 Expiration Date:
ﬁ&ﬁ? Y N Duplicata: 1 Fee 'Code: P40 |

|
|
LLDEC 2009
|
|

Condition: OF"EHATING RESTRICT]ONS

| License Type was Transferred On:  From: 373671
Current Dlscip'lmary Action
| Reg. Number: 08068524
'Di-sdpllnary History -

' Reg. Number: 06064482
| 1) Section Violated: 24200{a&b)

| 2) Section Violated: PC 148(a){1)

http.Jwww zbc ca gowidatpor/LQSdata. asp 7 D=2025417730 91472009 12:15 PM
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Page_ "2, of 2 __

| 3} Section Violated: 25601
| 4) Section Violated: 26177
|
|
|

5} Section Violated: PC 347(b)
6) Section Violated: H&S 110545, 110560, 110620

7) Section Violated: PC 847(f)

Proceeding Status: COMPLETE Decision: SUSPENDED
| Suspension Days 120 S Stayed Uays POIC/Fine:

| Suspension Start Date: 20-DEC-2006 Suspension End Date:

JEQsJAN—ZGD?

]Hold Information

| . NoA Acf.-ve Holds found
'Escraw

.. No Escrow found . . .

~ -~ End of Report - - -

For a definition of codes, view our glossary,

hitp:ftwwew abe. ca gowdastport/L QO Sdata, asp?ID=2025417730
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DEPARTME! OF ALCOHOLIC BEVERAG “ONTROL %‘3 -~
OT THE STATE OF CALIFORNIA N
[N THE MATTER OF THE ACCUSATION AGAINST; RECHIVED

'Chien T. Doung ;
CThung Ngguyen HEC 1 3 2008

The Ahyss BR800 T Al plie 1o
146 South Murphy Avente ) T B g
Sunnyvale, CA 9086 : > FILE : 47 - 430051

REG, ;. (6064482

ON-SALE GENERAL PUBLIC BATING PLACE LICENSE
. DECISION

Respondeni(s)/Licensee(s)
under the Alcoholic Beverage Conool Act

The above-entitled matter having regularly came before the Depurtment for decision; and i
appearing  the Department that the respondent(s) has filed a stipuistion and waiver in connection with
the accusation herein in which respondent(s} waives right 10 hearing, reconsideration and appeel; and goad
cause appearing therefor, the Deprrtment now finds as follows:

Tlun cause for disciplinesy action has been esteblished
Determination of issues presented: That respondent(s) violaled or pcm?tmd violation of Dusiness
& Professions Code Sectionsfs) 25601, 25177, California Penal Code Section(s) 148(a)(1), 247(b), 647(1)

- and Health & Safety Code Section{s) l12154_; 110560 & 110620

Grounds for suspension or tevocation have been established under Article XXX, Section 7 of the
State Constitution and Business and Professions Code Section 24200{akeb),

Wherefore, it i= hereby orderad that the license(s) issued to respondent(s) &t the abuve-mentioned
premises be suspended for a penod of 20 drys .

In addition, the licensee(s) must be in fill and tatal compliance with the following condidons:

[, There shall be no live entertainment of any type, including but oot limited (o live musie, dise
juckey, karaoke, topless entertainment, male or female performers or fashion shows.

?. Licensee(s) shall not share any profils, or pay percentage or conunission to a promoter or any nther
person. based upon monies collected as o doar charge, cover charge, or any other form of edmission
charge. incloding mismnum drnk erders, or the sube of dnnks.

3. The quanerly gross ssles of alcohalic bevernges shall not exceed the gross zales of food during the
same period. The licensee shall at all times maintain records which refleet sepamately the gross sale of food
and the gross seles of alcoholic beverages of the liceased premises. Said records shall be kept no less
(requeitly than on & quarterly basis and shall be make available w the Department on demand.

4. The sales of alcaholic beverages for eansumplion off the premises is simclly prohibited

35, Berween the hours of 8:00 PM and 2:30 AM, the licensee(s) shall provide licensed uniformed

seourily personnel in the premises, and parking Lot adjacent to the premises, and shall maintun order

Fape 1af 2
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Chien T. Uoung

Chung Nguyen

The Abyss

|46 South Murphy Avenue

Sunnyvale, CA 34086 - FILE : 47 -430031
F REG - 06064482

ON-SALE GENERAL PUBLIC EATING PLACE LICENSE
DECISION

Respondent(s)licenses(s)
under the Alcahaolic Beverage Control Act.

Page 2 af2
therein and prevent any sctivity whish would interfere with the quiet eojoymesnt of their property by
nenrby residents. Said personne! shall be elothed in such manner as 1o be readily identifigble as security.

6. Licensee(s) shall police the arer under their contral in dn effort to prevent the loitering of person
sbout Lhe premises,

7. The licensee(s} shell post and maintain a professional quality sign, one facing S, Murphy Avenur,
and one facing the rear parking tof that reads as follows: :

NO LOITERING, NO LITTERING
MO DREINKING OF ALCOHOLIC BEVERAGES
YIOLATORS ARE SUBIECT T ARREST

The gign shull be sl least two feel sguare with two inch block leUermg,

Said eonditions as indicated on artached Petition for Conditional Lirense, rdsted December 5, 2006, pre
endorsed upon the heense, Purssant ta Section 238032, the beenses shall attach the enclosed Petition to the

license cectificate.

THE SUSPENSION IMPOSED SHALL BECOME EFTECTIVE
BEGINNING UPON SERVYICFE OF NOTICE.,

CERTIFICATE OF DECISION

I is hereby ceribed that en December 15, 2006 the Department of Aleoholic Beverage Control
adopted the forepoing as its decision in the proceeding therein described effective immediately.

Sucramento, Celiforrus
Dated: December 15, 2006

. S %
ﬁ’?h{ HEugké"ﬁlwn
By : e ——

Supervizor, Hearing & Legal Unit

ANE-133% (M
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DUCNG, Chien T.
NGUYEN, Chung

Dba: The Atbyss

146 §, Murpby Ave,
Sunnyvale, CA 940KG6

FILE 47-430051
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FETITION FOR CONDITIONAL
LICENSE

ot Bt Bt it et

For continuance of an On-Sale General Bating Place License

Under the Aleoholic Heverage Contral Act

WHEREAS, the respondents violated or permitted the viglation of Business snd Professians Code Sections
245601, and 25177 California Pensl Code Secuens 1468{x], 647(F), and 347(b; und Californis Health and Safety
Cothe Sectiong 110545, 110560, and | 10620 at the above-mentioned premises: and,

WHERLAS, pmunds [or suspension or revecahon have been established undes Article XXX, Section 22 of the
Siete Copgtitutian snd Buasiness and Professions Code Section 242000a) & (h), end .

WHEREAS. the cortinuance of an unrestricied licenss sould be contrary 1o public welfare 2nd morals;

NOW, THEREFORE, the underigned petitionersfrespondents do'does hereby petinc'm for a eonditional Heense

as Tl lows, Lo wi)

. There shell be no live entertainment of any type, including but not limited to live music, disc jockey,
karaoke, tnpless entertainment, male or female performers or fashion shows,

5%

ineluding mindmum driak orders, or the sale of drinke

1 The quarterly gross sales of alcoholic beverages shall not cxeesd the gross sles of food duning the same
period. The licensee shall ut all times maintsin records which reflect separately the gross sale of food and
the gress seles of aleoholic beverages of the licensed premises, ‘Said reconds shall be kept no less
f.w-.zcm}}f than an a guererly basis end shall be made available to the Department on demand.

1 The ssles of alcobiolic beverages for consumption off the premises is strictly prohibited,

). Between the hours of £:00 PM and 2

2:30 AM, the licensee{s) shall provide licensed uniformed security

personnel in the peemises, and parking lot adjacent Lo the premises, and shall maintain order therein
' prevenl any activity which would interfere with the quiet enjoyment of their propecty by nearby residents,

Sard personpel shall be elothed (o yuch manner as

S 1T (2N

as to be readily identifiable as security.

Licensee{s) shall not share any profits, ar pay percentags OF commission (o a promotes or any other person,
based upon montes collected rs » door cherge, cover charge, or any other form of admisson charge,
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£ Cisenseeds] shall police the ares toilen Hher SORITG. IR 40 eflor Lo prevent the lajtering nf perzons BDoC the
preinises.

e Licersmpe(s} shall posl and mointen a profesions, qualrty sigm, voe [ecing 3. Murphy Avenue, #nd pne
facinp ke rear parking lok, which reads ws foilows

|

NG LOMTERING, NC LITTERING
NU DRINKING OF ALCOHOLIC BEVER AGES

VIOILATORS ARE SITUECT TU ARKEST

The sipn shad] be gt lemst Lwea feet souare with two duch Lilock letiening,

This petition for condstion Liense is made pursunit 16 the provisions of Sectnons 23600 theoogh 23805 of the
Rusiness sl Frofessions Code and will be suriied farward in poy tramsfer of G apphicant-premisss.

Pt i nnersfrespond mnts apree 10 retain g copy of thus petitian on the preruses at gl timas and will pe prepaned to
l aee it mesiistely upon the request of any pesee nfficer

Mhe pettitner simspondeils Understand that woy violation of the foregoing condrionis) shit] be grounds Jor e
aisnersion O revocahon of e lieense,

-

DATED THIG VA LAY GF O F e AFR =Ll
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THE ABYSS SECURITY PLAN [200%:

This document nas been prapared in response to thal leber of October 23, 2008 by
Chief Don Johnson, Sunnyvale Depariment of Public Safety. This documaat has been
subsequentty modified based on the mesfing with Caplain Dovid Vervugge of
November 12, 2008, and ihot letter of January 13, 2000 by Chief Don Johrson,
Sunnyvalo Department of Public Safety.

i GENERAL POLICIES AND PROCEDURES:

{0] EMERGENCY SEXVICES:

Al Securty Staff are sirucled to summon emergency services [Police. Fre,
Emergency Medical Services) whanayves necessary and have the ability to do so.,

(o) REPORTING TO SYPD:
Incidents of physical oftercationsffights, acfs of vandalsm h of dround the

estabishment, excessively intaxicated individual, and persons who ara injured, shafl
e promptly reporiad to Sunnyvale DPS atf the time of the ocourronce.

[c) COMPUANCE WITH ABS | ICENSE TERMS & COMNDITIONS:

Tre Abyss {the “licensee") will at all fimes odhere fo the tenms ond condifions of the
ABC Licerse.

[ch) SECURITY STAFF TRAINING:

The Abyss will conduct perfodic training of $ecurity $faf, focusing on:
Crowd Control

Unruby Patrons

Altercafions

Infoxicated Patrons

Emergency Services

incident Reparting

(e} RATIQ OF SECURITY STAFF/PATROMNS ON 18+ EVENTS:

The Abyss wil utiize a rafio of 30 patrons per Security Staff person on duty on all 18+
Events.

() RATIO OF SECURITY STAFF/PATRONS OMN 14-18 EVENTS:

The Abyes wili utlize a ratio of 30 patrons par Security Stalf person on duly on all 14-
18 Events,

THE ABYS3 SECURITY PLAN
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. LARGE EVENI/SPECIAL EVENT:

A "Spectal Event” Is any even! where in-House Management esfimates uﬁefujcn:e
to be neor or al the capacity for the esfoblishment or os otherwise specified in
section 2.45030 [b) of the Sunnyvale Municipal Code.

[a) NOTIRCTION TO THE SUNNYYALE REPARTMENT OF PUBLIC SAFETY:

The Abyss Managemert will provide Caplain Verbrugge of the Sunmyvale
Depoartmeant of Publlc Safety with advance notice of all upcoming “Special Events™
vieg phone call or elechonlc mal [or as olherwise specified by the Sunmyvale
Depariment of Public Safety].

ib) RATIO OF SECURITY STAFE/PATRONS ON LARGE EVENT/SPECIAL EVENT:

The Abyss will ullize a rafle of 40 patrons per Security Staff person on dufy on ol
Large Event/Spedciol Event. Therefore, when af leqst 700 palrons are anficipated to
attend any event the minimum number of Security Personnel on duty will be 17, not
including the Head of Securfy {“HOS"} who is reguired fo spiit his fime between fhe
oalside fline control), porking lot areas, and inferior three ficors of the venue.

. CROWD MANAGEMENT PLA

faj PRIOR TO OPENING DOORS:
The lollowing occur in clvonological order on all nights:

« Secunty S1Gff sels up front door including Stanchions, Ropes, and Bancades;

»  As Securify amives, Security posifions al the friont door are posted up:

s  Once line reaches “Abbar's”™ 0 secunty staff pesor: & posted at the end of
the line and o second security staff person is posted at the beginning of the
Hallway;

o No one ls permited fo loiter ot the frord door, Including promofions sloff (if
uppicable;:

+ Sound & Lighling are set up by in-bouse Management;

Upon outhorization by in-houss Managemeni, Dooes open and security siaft
begins conducting admission;

() ADMISSHON COMPLETED (instde): |

(%]

THE ARYSS SECURFY PLAN ‘ ‘
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Plecse rafer to Diogram enclosed hereirn:

« Securly stoff are posted &t Exit Doors, adjacent to Dance Foor, and finally as
Roarrers;
» Securty sioff ore insirucied to be vigilant for persons who appear 1o be oves-
intoxicated, agoressive, or may be in nead of asisianes;
« In-House Management acfively monifos crowd and reguiates music format
and Ighfing as necassary:;
{c] ADMISSION COMPLETEDR tOutsidel):

s  Securty staff are instructed to clear parsons lolterdng In front of the venue, in
the haltway, ond across the street:

v Securty staft will pefodicaby room the parking lot area:

V. CUSTOMER LINE MANAGEMENT PLAN:
(a) PRIOR TO OPENING DOORS:

»  Security Sloff are instructed thal dll patrons aftending thol evening's iofe
night event! must fine up on the right hand side of the venue {as you face the
venue], against the wal:

e If the ne reaches "Fbba's” then the fne must be broken, restarting af the
Holtwary: :

s  Persons lining up in the Hallway are not permitted to have botlies or cans of
bevarages in their possession:

« FPemsons linlng up In the Haltlway may not lean agoins! the glass windows of
adlacent businesses, NOr chew gum {as i tends to end up on the ficor);

5] ADMISSION [Doors Open):

= Al securty stalf arg instructed 1o be vighant for pafrons who appear to be
under lhe influence, non-compliant with dresscode, or disploy a poor
atitudes;

» Securty stalf are instructed fo communicate with HOS at ol fimes prior 1o and
after making contact with the aforementioned patrons:

« D person acls as second check & balonce ond idenfifies persons who may
ba denled admission for walious reasons;

s  Parsons to be denied odmisslon are referred io HOS;

Y, POST-EVENT/CLOSING CROWD MANAGEMENT PLAN:

The followlng occur in chronological order on all nights:

!

THE ABYSS SECURITY PLAN
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» Music formot 5 changed fo Slow Songs (fess than 80 BPM) storting at
approximeitely 3040 mimdes prior to shut-dowrn;

s Lighting Is siowly raised beginning appeoximately 20-15 minutes prior to shut-
down;

«  Securty Stafl Inside are moved oulside and are posted in the Hallwoy and at
the comer of Murphy Stest across from the Porking loi beginning
approximatedy 20-15 minutes prior to shul-cowrn:

s At Shut-Down, securty staff inside the venue begin 'pushing' patrons towards
the front door of the venue;

»  Security Staff outside slowly moke way up to parking fot and bagin process of
'‘pushing' pafrons to leave the parking fof;

Vi. Specikd Events Parmit per 9,45 Sunnyvale Mynicipol Cade:
Pursunnd 1o Section 7.45.030 (b][3) and Seciion 9.47 of the Sunnyvale Monicipal

Code, The Abyss will oblain a Special Event Parmit for all Special Events o5 further
defined in Section 9.45.030 of the Sunmnyvale Municipal Code.

Respectfully Submithed:

[Emanuel Ngrven]

THE ABYSS SECIRITY FLAN
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BEFORI THI: Page. _ N w1
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
OF TIIE STATE OF CALIFORNIA JAN 18 7003

In the Matter of the Accusation Againsi:
File: 47-410051

DUONG, Chien T & NGUYEN Chung Reg. 08068524

DBA: The Abyss 1L ED F SECOND AMENDED

PREMISES: 146 5. Murphy Ave., ST ACCUSATION UNDER
Summyvale, CA, 94084 JAN 1 2 zﬂﬂgj AL(:Céjr?T(;LéE E?'}TRAGE

LICENSE(S); On-Sale General Bating [lasgy o pmpmae: sopmy, STATE CONSTITUTION

| hereby complein and ascuss the above respondent(s), holding the above hicensa(s), bused op the following
statement of facts:

COUNT |

On or shout 1-17-08, respondent-licensee(s), the holder af & type 47 license, sold alcoholic beverages other than

beer for comsumption on eaid premises, st which Yme the premises wers not regularly apa in a bona fide manner

used and kept open for the serving of meals 1o guests for consumgtion, iz violation of Sections 23038 and 23394
_of the Business and Professions Code.

COUNT 2

O or ghout 1-17-08, respandsnt-licensse violated a condition placed upon the [icense, o wit: batween the hours
of 8:00 PM and 2:301 AM, the livensee(s) shall provide hicensed uniformed security personnel (n the premises,
and parking Yot adjacent to the premises, end shall maintmn order therein and prevent any activity which would
interfers with the guiet enjoyment of their property by nearby residents. Said personne] shall be clothed in such
manner a3 (o be readily identifiable as secirity, by not having security personnel in the parking lot betwesn the
aforementoped hours, in vielation of Business end Professions Code Section 23804

COUNT 3

Om or about 1-17-08, respondeni-licensee violated a condition placed upeon the license, to wit: Licensee shall not
share any profits, or pay commission to & promoter or any other person, hased upon monies collected a9 & door
charpe, or any other form of edmission charge, including minimum drink orders, or the sale of drinks, by paying

prometers hased on sdmission charge of puests (o violation of Buginess and Frofessions Code Section 23804,
COUNT 4

On or ghout 2.28-08 respendent-license=(s), the holder of & type 47 lizense, sold alcohalic beverages sther than
beer for congumption on ssid premises, at which ome the premises were not regularly and in & bona fide manner
used and kept open for the serving of meals to puests for consumption, in vielation of Sections 23038 and 23396
"~f the Business and Professions Code.
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: COUNT 5

On or ahout 2-28-08 respondent-licensee violaed a candition placed upon the license, to wit: There shall ke no
live entertainment of any type, including but pot limited to live music, disc jockey, karaoke, topless
entertainment, rnale or female performers or fashion shows, by having dise jockeys in violation of Business and
Frofessions Code Secton 23804,

COUNT &

On or about 6-22-07 respondent-licensee violated a condition placed upon the license, to wit: There shall be na
live emtertainment of any type, ipclhuding but not Limited to live music, disc jockey, karanke, topless
entertaimnent, male or female performers or fashion shaws, by having disc jockeys in violation of Business and
Professions Code Section 33804,

COUNT 7

On or about 12-31-07 respondent-licensse violated a condition placed upon the license, to wit; There shall be oo
ltve entestaimment of Eny type, meluding but not limiled to live music, disc jockey, karaoke, tnpless
entertminment, male o female performers or fashjon shows, by having disc jockeys in viclation of Business and
Professions Code Sectap 23804, ‘

COUNT 8

o ar about 3-8-08 throngh 9-7-08, respondent-heensee kept or permitisd, in sonjunction with a licensed
premires, 3 disorderly house, or to which people resort, to the disturbance of the neighborhood or ip which
prople abide or resort which is injurious to the public morals, health, convenience or safety, in violation of
Business and Professions Code Sectiop 25601,

SUBCOUNT A

C or about 3-8-08 Licensees and/or their agents or employees permitted a disorderly condition to opgur
At the premises, Lo the extent that security personne] and menggement were involved in the criminal

~ cover-up of a stabbing that took place on the premises. Investigations inte the incident by the local police
acency provided information that premises manager Haj Nguyen (aka Michael} dissuaded stabbing
wictims from calling the police, Meanwhile, secunty guard Fhong Lyong destroyrd evidence at the crime
scetie and obstructed police afficers by nof giving them evidenes. '

SUBCOUNTB

Om or about 3-8-08, respondent-licensee or his agent or employes manager Har Nguyen (aks Michsel),
and/or security guard Phong Lyoug willfully resisted, delayed o obstructed Sunoyvale peace officers, in
ar gbout the premises, in the dischisrge or altempt discharge of 4 duty of their office, in violation of Penal
Crode Section 148{a)(1}.
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SUBCOUNT C

On ur shout 5-25-08, 21 officers fram the Swunyvale Folice Department responded to several Tights and
B Jarge uniuly crowd of 200 o 500 premises patrons that had been dispersed from the premises cul anto
the public streets. Sunnyvale Police Department had to call for mutual emergency aid Som the
neighboring Sama Clara Pelice Department and 8. Murphy Street wes closed dpwn. Two patrons wers
arrested for violations of 242 PC (Battery) and 415(1) PC {Challenging Others to Fighl w Pablic).

SUBCOUNT D

On or about £-10-08, a potice officer from the Sunnyvale Polics Department eantacted a subject in front
of the premises that was intoxicated and unsble to care for himself, The subject admitted to have been
dricking st the premizes. The subjeot was mrested for 647 F PC (Damle in Public).

SUBCOUNTE

On ar abaut 8-13-08, an nnrwdy subjoct was comtacted after he threwlened the secunty aod custamers of
the premises. The subject fought with police officers end additional police officers had to be called to
cantrol the combative subject, The subject was amrested for 148 (a)(1) PC (Resisting, Delaying, ar
Obstrusting a 'obice Officer).

SUBCOUNTF

On o7 ehout 9-7-08, Supnyvale PL Officers rasponged to the premises for a reported azsault and battery
. oocuring &l the premises, The victim had beeq beaten semi-conscious by two suspects while inside the
premises, The subjects were arrested [or 285(e)(1) PO (asssult with a deadly weapon),

COUNT 9

By reason of the fullowing facts, there is cause for suspengion or revoration of the license(s], in accordance with
Sestion 24200 end sections 24200(2) and (b] of the Business and Professions Code. It is further alleged that the
continuance of the license would be contrary to public welfare and/or morals as se1 forth i Asticle XX, Section

22 of the Califarnia State Constitution and Sections 24200(z) and (b) of the Busipess and Professions Code.

The facts which constitute the hasis for the suspension o7 revocgtion by the Deparmment are as follaws:

SUBCOLINT A

On or sbaut 3-8-08 Licensees and/ar their agents or employees, to wit sscurity personncl snd
management, were involved in the cover-up of g stabbing that took place ot the premises,

SUBCOUNT B

On or about 3-8-08 Licensees and/or thelr agents or employeces, (0 wit premises maheger Ha Nguyen
(aka Michael), digsuaded stabling victims from calling the police.
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SUBCOUNT C

On or about 3-5-08 Licensees ant/or their agenis or smplayees, to wit secunty gusrd Phang Lyong,
deslroyed evidence at the crime seene and obstructed police officers by not giving them the evidence,

SUBCOUNT B

Qn or about 3-8-08, respondent-licenses or his agent or employee mansger Ha Npuyen {aks Michael),
aidfor security guard Phoog Lyvong willfully resisted, deluyed or obstructed Sunnyvale peace officers, in
or about the premises, 0 the discharge or attempt discharge of a duty of their nffice, in violation of Penal
Code Section [48(a)(1).

SUBCOUNT E

On or about 5-25-08, 21 officers fram the Sunnyvale Police Degartment responded to several fights and
g large unmly crowd of 200 1o 500 premises patrens thit had beea dispersed from the premises out onte
the public streets, Sunnyvale Police Department had 1o call for mutual emergency axd Gom the
nelghboring Santa Clars Police Department and 8, Murphy Strest was closed down. Twa patrons were
arrested for violations of 242 PC (Bartery) and 415(1) PC (Challenging Crthers to Fight im Public).

SUBCOUNT F

Do or about 8-10-08, a pollce officer from the Sunnyvale Palice Department contacied a subject in front
of the premises that was injoxicated and umshle fo care for mmself The subject admitted o have been
drinking af the premises, The subject was arrested [or 047 F PC (Drunk in Public),

SUBCOIUNT G

On ar gheut B-13-08, an uuruly subject way contected after he threatesed the security and costomers of
the premises. The subject fought with police ufficers end additlenal police officers had to be ealled to
cootrol the combative subject. The subject was armested for 148 (s} 1) PC (Ressting, Delaying, or
Obstructing a Police Officer).

SUBCOUNT H
Omn ot shout 9-7-08, Sunnyvale PD Officers respended o the premises for a teparted assault and battery

ocelering at the premises. The victim had baen beaten semi-conscious by two suspects while inside the
premises. The subjects were arrested for 245{a)(1) PC (assauit with a deadly weapon).
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Far the purpose of the impaosition of penalty, if any, arising fiom the proceeding, it is further alleged that the
respondent=lizensees have suffered the bllowing disciplinary history,

Date Violation Penalty Rep. #
12-08-06 24200(edeb) B&P 20 day DEOE4482
|48 {a}(1} PC Suspension end
25177 B&P [mpaosition of Conditions

25601 B&F
MIbYPC

110545,110560,1 10620 H&S
AAT(E) PO

Licensee(s) Previous Record: Ticensed as above since 1-11-06, with the above bistory of diseiplinary action:
{1} That by reason of the forsgoing fatts, grounds for suspension or revocation of such license(s) exist and the
cantinuance of such license(s) would be contrary to public welfare and morals, as set forth in Artiele 30,

Section 22, State Constitution, and Section(s) 24200 (4) and (b) of the Buginess end Professions Code,

WHEREFORE, [ recommend that & hesring be held on this accusation,

sated (his g?’ﬂ day Uf:‘_{h v SO0 HEQEH.-'FJ w -

{ Diswict Administrator
JAR 12 pppgPepartment of Aleoholic Beverage Control

Fevirwed: o, :ﬁ-p e Legal Mtu I
GAGRAMENT - -

Parsuent to Greermment Cods Section 11507.€ discovery s rnqn:&,cd o be provided to: Dept. of Aleakolic Beverags Control,

3927 Lenpane Dirbve, Subie 100, Sacramanto, CA Y5854 Phoae (V16) 4152500

STATEMENT T0 RESPONDENT{S)

Lipiess n written reqiest fou s henring, sipmed by yow, o on yoir bebglf, Bs dediversd, or malkec!, t0 the Dapartmen] of Adenbols: Beverage Contral
withln fifieen (15) Ao uler the furepoing sosatalion was personnl by served an you o imallsd o yoo, the Department of A lcebalic Devernge Congrnl
may proceed apon e actisibon wilivol 2 bearing fo Wke tishon Derson ex prmvded by lav, The regques: (or & beasing ey be el by deliveriag
ar raniling |be esalosil form entited: "Hotior of Delenss™, or by delivermp or mailing # Notice of Defense to the Department of Aisaliods Bowoags
Contral, 3527 Lenpane Drive, Suile 1000 Sacraments, Calilomin 5834, ag prownded by Secion 17506 of te Govemmenl Code. The "Naotice af
Diefesssa® foryrded] herewith, if sipoed md retisned Lo the Depromer) of Alenhalic Devernge Cimogl, sholl be dosmed a e e denad of all parts
of the secssating bur you wiil nod be permitiad to roles umy shjection 1o the Surm af the sccustion, wiess wao fike o further Motice of Deleme w1
provided, In Sectice 11506 ol the Govenumcn Code within sadd 15 deys sfier service of =i acomugalion upon yow. A any o al] slages af less
procesdings, you hwee e righl 0 be represenied by counsed gl your own cxpenz or i reprevent yourzeld withaol lepal counssl. Y ou wre noe enditied
0 the sppeinkmcie nf = 8oy 10 fepresent yin. -

The hearing ey be posipaned fov good cause ) you have posd camse you are obliped 10 notify ohis sgency within 10 woridon devs afier you
dcover the yood ceoe. Fiilure (o notlfy this apeney within 10 deuys will depeive you of & pagiponsment

ART-34) (2R165)

e —






