
REPORT TO MAYOR AND COUNCIL NO: 10-237 

Council Meeting: September 14, 2010 

SUBJECT: Response to Santa Clara County Civil Grand Jury Report, 
Sunnyvale City Council Actions Lack Transparency 

BACKGROUND 

On June 18, 20lO, the Santa Clara County Civil Grand Jury ("Grand Jury") 
released a report, Sunnyvale City Council Actions Lacle Transparency, detailing 
the findings and recommendations from its investigation related to filling a 
Council vacancy resulting from a Council member being recalled to active 
military duty. California Penal Code §933(c) requires that the governing body 
of the public agency that has been the subject of the Grand Jury report 
respond to the Presiding Judge of the Superior Court on the findings and 
recommendations. This response, which is included as Attachment A to this 
report, is due no later than Tuesday, September 21,2010. 

The Council reviewed and discussed the City's draft response on October 31, 
2010, and approved the response with certain modifications. 

EXISTING POLICY 

California Penal Code §933(c): No later than 90 days after the Grand Jury 
submits a final report on the operations of any public agency subject to its 
reviewing authority, the governing body of the public agency shall comment to 
the presiding judge of the superior court on the findings and recommendations 
pertaining to the matters under the control of the governing body. 

DISCUSSION 

The Council approved the draft response to the Grand Jury, but requested 
certain modifications be made and the final response be placed on the consent 
calendar for approval. 

The requested modifications have been made, and are shown in redline format 
on Attachment A. Upon approval, the City response will be transmitted to the 
Presiding Judge to meet the response deadline. 

FISCAL IMPACT 

There is no fiscal impact from the City's response to the Grand Jury report. 
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PUBLIC CONTACT 
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Public contact was made by posting the Council agenda on the City's official
notice bulletin board outside City Hall, at the Sunnyvale Senior 
Center, Community Center and Department of Public Safety; and by making 
the agenda and report available at the Sunnyvale Public Library, the Office of 
the City Clerk and on the City's Web site. 

ALTERNATIVES 

1. Approve the City's response to the Santa Clara County Civil Grand Jury 
report as presented in Attachment A. 

2. Approve the City's response to the Santa Clara County Civil Grand Jury 
report as presented in Attachment A with modifications. 

RECOMMENDATION 

Staff recommends Alternative 1, approve the City's response to the Santa Clara 
County Civil Grand Jury report as presented in Attachment A. 

David E. Kahn, City Attorney 
City Attorney's Office 

Attachments 

A. Response to Civil Grand Jury Report: Sunnyvale City Council Actions 
Lack Transparency 



ATTACHMENT A 

City of Sunnyvale Response to Grand Jury Report: 

Sunnyvale City Council Actions LacI, Transparency 

FINDING 1 
The City of Sunnyvale lacks a written process that is open and transparent for appointing an 
interim councilmember. 

City Response 
Partially agree and pmiially disagree with the finding. 

At the time the Sunnyvale City Council considered on December 16, 2009, whether to appoint an 
interim councilmember while one of its members was on active duty in Iraq, the City agrees that 
there was no permanent written process in place for making the appointment. That being so, 
there was no legal requirement to have a permanent written policy for the appointment of interim 
councilmembers in place. 

However, the RepOli to Council on December 16,2009, included as an attachment from the City 
Attorney, a December 9, 2009, memo providing three procedural options, in writing, for 
appointing an interim councilmember, and stated that the Council could also develop and 
approve other procedural options at its discretion. 

In January, 2009, prior to the Grand Jury's release of the repOli that the City is now responding 
to, the City Council selected as a 2010 Study Issue the "Process For Appointing Interim 
Councilmembers." On July 20, 2010, the Council reviewed and discussed the study issue repOli 
on the selection of interim councilmembers, including selection options and pros and cons of 
each option. 

After public comment, discussion and debate, the City Council adopted the following process by 
a 7-0 vote for future interim Council appointments: 

• Council will publicly announce the interim seat. 

• The City will receive applications from any interested applicants during an open 
application period. 

• Council will interview all candidates subject to the Brown Act. 

• Council will make an appointment at a public meeting with opportunity for public 
comment prior to any appointment. 

It follows that as of July 20, 2010, the City of Sunnyvale has a written process that is open and 
transparent for appointing an interim councilmember. 

Recommendation 1 
The Council should establish a clear written process to appoint future interim Council 
replacements. 

City Response 
The recommendation has been implemented, as summarized in the Response to Finding 1, 
above. 
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ATTACHMENT A 

FINDING 2 
Council's December 16,2008, agenda item #9, RTC 08-377, failed to reasonably inform 
interested members of the public that a predetermined interim councihnember would be 
appointed at the meeting. 

City Response 
Disagree with the finding. 

As the Grand Jury acknowledges, the Brown Act requires that 72 hours prior to a legislative 
meeting, an agenda must be posted with a brief general description of items to be discussed. The 
posted agenda description for the December 16, 2008, meeting included as a topic of discussion 
"Options for Appointment ofInterim Councilmember." Accordingly, a citizen reading the 
agenda was advised that the Council would be considering how an interim councilmember would 
be appointed. The December 16th RepOlt to Council stated that several procedural options for 
selecting a councilmember were attached to the RepOlt, and that the Council had the option of 
selecting one of the proposed options or "another procedure or method suggested by the 
Council." 

At the December 16, 2008, Council meeting there was extensive discussion of Councilmember 
Lee's military deployment, whether an interim councilmember should be appointed, and 
discussion of the procedure for appointing the interim councilmember. The Council decided to 
not adopt one of the three options listed in the attachment to the RepOlt to Council and instead 
selected a process where the highest vote getter in the last election would be appointed at the 
January 6, 2009, Council meeting. This procedure was within the "another procedure or method 
suggested by the Council" language in the agenda posting. 

The Grand Jury's finding that a predetermined interim councilmember was appointed at the 
December 16, 2008, meeting is factually incorrect. Although supplied with the minutes of the 
meeting showing that the City Manager was directed to provide the official election results to the 
Mayor and to bring a subsequent Report to Council on January 6, 2010, for any actual 
appointment, the Grand Jury erroneously concluded that an appointment was made on December 
16,2008. 

Finding 2 also fails to acknowledge that the agenda posting for January 6, 2009, stated that the 
Council would consider the "Appointment of Interim Councilmember." Members of the public 
were advised that the appointment would be discussed and voted on at the January 6, 2009, 
meeting and a number of citizens did appeal' and speak about the interim appointment. While 
many speakers disagreed with the Council's method of selecting an interim councilmember 
based on prior election results, the minutes demonstrate that the speakers had the opportunity to 
address the Council on the issue of the appointment of the interim councilmember. The Council 
elected to proceed with the appointment of the Council candidate receiving the most votes but 
not elected at the prior election, which was within the legislative authority of the Council. 

Notwithstanding the fact that the COlll]&i!.'"s_i!QtiQJlsQIL!25;£c!11QeL~ 2008, complie<l with 
applicable leg<tl standards, the turnout of citizens on January 6, 2JLQ~~'illI9ss1l;!K!Hm1\issU1Hll", 
procedure selected which resulted in one potential candidate for appointment indicates that a 
number of citizens did"J12t1Jll<lcIstal1d that this procedure was a City option based Oll the 
December 16,2008, agenda language. The Bro]yILAslestablislleHI minimuJJ}J5;Jlal!'!illldard for 
lllilvidil;!KnQ1j~_ilnd the ~jJy acknowledges that whereQJLflgffi(!iLi15;nLcmtt<IJe~ll!Lill"ilni!ction 
not specitically described by the agenda language, it is desirable to provide a more complete 
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ATTACHMENT A 

Qt;!i_qi12ti 01ljJlJh~ __ ~g<oJ2~t'Lor_ Report to _ Cou ncillQJlvojsLs-,!rprisc or un~nti ci llil!~c!J;;:_OJ)J1QiLact10n. 
In addition, the CityJeCi)g]li;::<o_s11mt~yhen a coullcilnle!l1Q_c_LintS11(lsJo12£QPose "llJ:tltcl'!)atiY_eJh"l 
is not described in the Report to COIlW;il it is desirable to discliss the __ altexnativc prior to public 
t,:omment solhlltmeDlbers of the public who w@lc!lUzc to provide illQut on the al1eXllativeJl!lvc 
the opportunity to do 80,_ 

Recommendation 2 
The Council needs to properly notice the public, by ensuring that the published agenda clearly 
describes the items to be considered. 

City Response 
The recommendation has been implemented, and was implemented prior to the release of the 
Grand Jury Report. The City's published agenda complies with Brown Act requirements for "a 
brief general description of each item to be discussed." 

Again, the City aCKnoWledges that public notice otite!lls_ to be considered is important lo __ open 
and transparent governmenLJJw_ City will, in addition to insm!ngJ"!illtl compliance with the 
Brown AChJilrive to provide addi!iol1al informatior} in either the agenda 01' statT report that will 
advance the City's goal of cOIllQlete and accuratc_ notice of ag~11\hLHems and altertlativcs that the 
City will be considering,Jn addition, the __ <::_mnlCii has discus!lgd and has implemented all info~ma! 
policy of disclosUl:e of new al!el'llliHYes_1l9t describe(! in the star( repQltm:io[' to public COl@}c!Jl, 
to minimize any surprise to the PJJblic. 

FINDING 3 
The City's fiscal impact report was incomplete, in that it did not provide the Council or the 
public with the complete cost of the interim appointment to the Council. 

City Response: 
The City partially-4isagrees with-I4nding-3-alli!-patWilly agrees with Finding 3. 

The fiscal impact discussed in the January 6, 2009, Report to Council was the cost to the City of 
an interim councilmember during the period of time that Councilmember Lee was on military 
deployment. The fiscal analysis was not specific to an individual and provided the maximum 
fiscal impact for anyone appointed as an interim councilmember during the period of 
Councilmember Lee's military deployment. The January 6 Report to Council accurately stated 
that there would be no fiscal impact to the City from an interim councilmember's salary because 
Councilmember Lee would not be receiving his City salary while deployed. The Janumy 6 
Report to Council also accurately stated the additional fiscal impact to the City for payment of 
premiums for medical, dental and vision benefits for an interim councihnember. 

Because the person appointed on January 6, 2009, as an interim councilmember had previously 
served a fu1l4-year term as a City of Sunnyvale Councilmember, there was an additional fiscal 
impact based on PERS vesting rules after 5 years of service. After 5 years of service, any City 
employee or Councilmember is vested under PERS and is entitled to retirement medical benefits 
and pay based on length of service and compensation. The fiscal impact from the retirement 
medical and pay benefits in the event a former councilmember served a total of 5 years 01' more 
was not included in the January 6, 2009, Report to Council. 

Recommendation 3 
The Council should direct City staff to provide comprehensive information in their report, so the 
public has complete infoi'mation about the cost of an interim appointment. 
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ATTACHMENT A 

City Response 
The recommendation has not yet been implemented, but will be implemented in the future. 

Recommendation 3 is applicable only at the time the City is making an interim appointment for a 
Council seat. There is no interim appointment pending at this time, so the recommendation 
cannot be implemented until that occurs. Although the City fully disclosed the fiscal impacts for 
a councilmember for an interim appointment during the time of the appointment, in the event that 
the City is considering appointing a former councilmember or former City employee and the 
interim appointment will have a fiscal impact because of PERS vesting rules, the Report will 
include fiscal impact information if the person becomes vested in PERS as a result ofthe interim 
appointment. 

FINDING 4 
The Council gave a benefit option to a councilmember that is not available to other City 
employees. 

City Response 
Disagree with the finding. 

Unfortunately, the Grand Jury finding demonstrates a misunderstanding of how the continuation 
of benefits was provided to Councilmember Lee during his active military service. 

As the Grand Jury acknowledges, the City of Sunnyvale provides for a continuation of City 
salary and benefits for City employees who are called to active military duty in recognition of 
their sacrifices on behalf of the City and country. In almost all cases of employees called to 
active duty, the City salary exceeds the salary the employee will receive from the military. The 
City provides continuation of the full City salary, but requires the employee to reimburse the 
City for the amount of military pay and housing allowance so that the City is responsible for only 
the difference between the military salary and regular City salary. Because the City is paying 
more than the military salary, it requires the employee to sign an agreement that it will reimburse 
the City with the amount of military pay, which is less than the City salary. There is no 
requirement to reimburse for medical and dental benefits, but there is an obligation to continue to 
pay the employee's portion, if any, of the premiums. 

Because Councilmember Lee's military active duty pay exceeded his Council salary, he did not 
request a continuation of his Council salary while on active duty. Therefore, the City did not 
need to require a reimbursement agreement from Councilmember Lee for his military salary, as 
he was not receiving any City salary during his active military duty. Councilmember Lee did 
request and receive a continuation of medical benefits for his family while he was on active 
leave, consistent with the continuation of medical benefits available to all other City employees. 
Councilmember Lee was responsible, as all other employees, for the portion of the medical and 
dental premium that exceeds the City's maximum contribution and Councilmember Lee is 
reimbursing the City for the portion of the medical premium that exceeded the maximum 
contribution. Councilmember Lee continued on the health benefits plan, as at the premium rate 
for family coverage there was no difference in premium amount. 

It follows that the benefits package that Councilmember Lee had while on active military service 
was exactly the same as other City employees on military service. Fmihermore, while the City 
pays a salary supplement for City employees on active military duty to continue their City salary 
while on active duty, it did not do so for Councilmember Lee. 

4 



ATTACHMENT A 

It is regrettable that the Grand Jury erroneously made a finding that a councilmember serving the 
City and country through active military duty received a benefit option not available to other 
City employees, when in fact the benefits received did not include a City salary supplement and 
were less than the benefits received by other City employees on active military duty. 

Recommendation 4 

councilmembers than it provides to employee~ 

City Response 
The recommendation has been implemented through the City's current resolution and practice. 
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