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ORDINANCE NO. 2956-11 

 
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY 
OF SUNNYVALE APPROVING AND ADOPTING A FIRST 
AMENDMENT TO THE DEVELOPMENT AGREEMENT  
BETWEEN MOFFETT TOWERS Lot 3, LLC AND THE CITY 
OF SUNNYVALE (LOT 3) 

 
 WHEREAS, Government Code Sections 65864 through 68569.5 provide the statutory 
authority for development agreements between municipalities and persons owning real property 
interest in the City; and 

 
 WHEREAS, pursuant to Government Code Section 65865 the City has adopted rules and 
regulations establishing procedures and requirements for consideration of development agreements 
as set forth in Resolution No. 371-81; and 

 
 WHEREAS, on November 21, 2006, the City Council adopted Ordinance No. 2821-06 
adopting the Development Agreement and proceedings for Lot 3; and 

 
WHEREAS, the City has received an application to consider a First Amendment to the 

Development Agreement, and proceedings for Lot 3 have been taken in accordance with City's rules 
and regulations; and  

 
WHEREAS, the City’s revised Green Building Program became effective September 13, 

2011, and the First Amendment reflects the additional development afforded by the Green 
Building Program, as revised, and the Moffett Park Specific Plan, as amended. 

 
 NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SUNNYVALE DOES 
ORDAIN AS FOLLOWS: 

 
 SECTION 1.  FINDINGS.  The City Council finds that the provisions of the First 
Amendment to the Development Agreement  are consistent with the General Plan and the Moffett 
Park Specific Plan, as amended,  of the City of Sunnyvale; is compatible with the uses authorized in 
the regulations prescribed for the land use district in which the real property is located; is in 
conformity with public convenience and good land use practice; is not detrimental to the public 
health, safety and general welfare; and is of a beneficial effect on the order development of property 
and the preservation of property values; and is consistent with the requirement of Resolution 371-81. 

 
 SECTION 2.  APPROVAL.  The City Council hereby approves and adopts the First 
Amendment to the Development Agreement for Lot 3 of Tract 9800 of the Moffett Park Specific 
Plan Area, located at 990-1080 Enterprise Way, Sunnyvale, California,  between Moffett Towers, 
LLC and the City of Sunnyvale, a copy of which is attached here to as Exhibit "A" and incorporated 
by reference.  The City Manager and the City Clerk of the City of Sunnyvale are hereby authorized 
and directed to execute and attest, respectively, the Agreements on behalf of the City of Sunnyvale. 

 
 SECTION 3.  CEQA.  The City has examined the environmental effects of the  Moffett Park 
Specific Plan in an  Environmental Impact Report, and amendments thereto, the impacts of the 
Green Building Program in Negative Declaration (2009), and the project impacts in an Initial 
Studies/Mitigated Negative Declaration (2011), prepared pursuant to the California Environmental 
Quality Act (CEQA).  The First Amendment to the Development Agreement, which is the subject of 
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this ordinance, incorporates and implements the Moffett Park Specific Plan and amendments thereto, 
and the underlying Development Agreement, pursuant to this Ordinance.  

 
 SECTION 4.  RECORDATION.  The City Clerk is directed to transmit the First 
Amendment to the Development Agreement to the County Recorder for recordation no later than ten 
(10) days after the adoption of this ordinance.  

 
SECTION 5. CONSTITUTIONALITY; SEVERABILITY.  If any section, subsection, 

sentence, clause or phrase of this ordinance is for any reason held to be invalid by a court of 
competent jurisdiction, such decision or decisions shall not affect the validity of the remaining 
portions of this ordinance.  The City Council hereby declares that it would have adopted this 
ordinance, and each section, subsection, sentence, clause and phrase thereof, irrespective of the fact 
that any one or more section, subsection, sentence, clause or phrase be declared invalid. 

 
SECTION 6. EFFECTIVE DATE.  This ordinance shall be in full force and effect thirty 

(30) days from and after the date of its adoption. 
 

SECTION 7. POSTING AND PUBLICATION.  The City Clerk is directed to cause 
copies of this ordinance to be posted in three (3) prominent places in the City of Sunnyvale and to 
cause publication of a notice once in The Sun, the official newspaper for publication of legal notices 
of the City of Sunnyvale, setting forth the date of adoption, the title of this ordinance, and a list of 
places where copies of this ordinance are posted, within fifteen (15) days after adoption of this 
ordinance. 

 
Introduced at a regular meeting of the City Council held on _____________, 2011, and 

adopted as an ordinance of the City of Sunnyvale at a regular meeting of the City Council held 
on _____________, 2011, by the following vote:  

 
AYES:  
NOES:  
ABSTAIN:  
ABSENT:  
 
ATTEST: APPROVED: 
  
____________________________________ _________________________________ 
City Clerk 
Date of Attestation: ____________________  
 

 Mayor 

SEAL  
 
APPROVED AS TO FORM AND LEGALITY: 
 
 
______________________________________  
David E. Kahn, City Attorney 
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Recording Requested by: 

Sunnyvale City Attorney 

 

 
When Recorded Mail To: 
 
City Attorney's Office  
City of Sunnyvale 
456 West Olive Avenue  
Sunnyvale, CA 94086 
 
DOCUMENT WILL BE RETURNED TO NAME & ADDRESS IDENTIFIED ABOVE

 

 [SPACE ABOVE FOR RECORDER’S USE] 

FIRST AMENDMENT TO DEVELOPMENT AGREEMENT 

by and among 

MOFFETT TOWERS LOT 3 LLC 
a California Limited Liability Company 

and 

CITY OF SUNNYVALE 
A Charter City 

 

(Moffett Towers Lot 3) 
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FIRST AMENDMENT TO DEVELOPMENT AGREEMENT 
by and between 

MOFFETT TOWERS LOT 3 LLC 
a California Limited Liability Company 

and 

CITY OF SUNNYVALE 
A Charter City 

(Moffett Towers Lot 3) 

THIS FIRST AMENDMENT TO DEVELOPMENT AGREEMENT dated ________ 
____, 2011, at Sunnyvale, California (hereinafter referred to as "Amendment"), is entered into by 
and among Moffett Towers Lot 3 LLC, a California limited liability company (hereinafter 
referred to as "Landowner") and the City of Sunnyvale, a Charter city, created and existing under 
the laws of the State of California (hereinafter refereed to as "the City"), pursuant to the authority 
of Sections 65864-65869.5 of the Government Code of the State of California and City of 
Sunnyvale Resolution No. 371-81. 

RECITALS 

A. Landowner owns in fee certain real property commonly known as Lot 3 of the 
Moffett Towers Campus consisting of approximately 28.69 acres located in the City of 
Sunnyvale, County of Santa Clara, as described in Exhibit A (hereinafter referred to as "Lot 3" or 
alternatively as the "Property") attached hereto and incorporated herein by reference thereto.  

B. Landowner and the City entered into that certain Development Agreement dated 
February 27, 2008 and recorded April 24, 2008 as Document Number 19824520 in the Official 
Records of the County of Santa Clara, State of California, whereby Landowner and the City 
documented their agreement as to various terms and conditions with respect to the development 
of the Property (the "Original Development Agreement").   

C. Under Section 4.1 of the Original Development Agreement, Landowner was 
allowed a Floor Area Ratio of 70% in connection with the development of Lot 3, which resulted 
in Landowner being able to construct up to 875,059 square feet of building improvements on the 
Property (including a 40,000 square foot amenities building). 

D. The Mitigated Negative Declaration.  The City examined the environmental 
effects of this Amendment and the Entitlements in the Mitigated Negative Declaration prepared 
pursuant to the California Environmental Quality Act (CEQA). 

E. Purposes.  Landowner and the City now desire to amend the Original 
Development Agreement to increase the permissible Floor Area Ratio for Lot 3 to allow for 
additional square footage of building area to be constructed on the Property and for mitigating 
the environmental impacts of such additional FAR as identified in the Mitigated Negative 
Declaration, all as set forth under this Amendment. An amendment to the Original Development 



 

W02-WEST:5DV1\403415435.5 -2-  
   
 

Agreement will provide certain additional benefits to the City as described in Section 4 and will 
achieve the goals and purposes of the Green Building Program which became effective on 
January 1, 2010. 

F. Planning Commission Recommendations of Approval.  The application for 
approval of this Amendment and the appropriate California Environmental Quality Act (Public 
Resource Code Section 21000 et seq. “CEQA”) documentation required for approval of this 
Amendment, including the Mitigated Negative Declaration and all previous environmental 
documentation for Lot 3 for the Moffett Towers Campus were considered by the Planning 
Commission on August 22, 2011.  After conducting a duly noticed public hearing, the 
Commission recommended the adoption of this Amendment. 

G. Adequacy of CEQA Environmental Documentation.  The City chose to prepare a 
Mitigated Negative Declaration (“MND”) which discusses the significant environmental effects 
of the Project and which were not previously addressed in the Moffett Towers Subsequent 
Environment Impact Report. Following consideration of the CEQA environmental 
documentation, the City found that the provisions of this Amendment are consistent within the 
scope of the MND and that adoption of this Amendment involves no new impacts not considered 
in the MND.  Therefore the City has determined no further environmental documents relating to 
the adoption of this Amendment are necessary or required. 

H. After conducting a duly noticed public hearing and making the requisite findings, 
the City Council, by the adoption of Ordinance No. ___________ on _____________, 2011, 
approved this Amendment and authorized its execution (the "Amendment Enacting Ordinance"). 

NOW THEREFORE, pursuant to the authority contained in Government Code Sections 
65864-65869.5, and City of Sunnyvale Resolution No. 371-81, and in consideration of the 
mutual covenants and promises contained herein, the adequacy and sufficiency of which is 
hereby acknowledged, the Landowner and the City, each individually referred to as a Party and 
collectively referred to as the Parties ("Parties"), agree as follows: 

AGREEMENT 

1. General Provisions. 

1.1 Incorporation of Recitals.  The Preamble, the Recitals and all defined 
terms set forth in both, are hereby incorporated in this Amendment as if set forth herein in 
full. 

1.2 Definitions.  Capitalized terms used but not defined in this 
Amendment shall have the meanings ascribed to such terms in the Original Development 
Agreement.  Notwithstanding the foregoing or anything to the contrary in the Original 
Development Agreement, each reference in the Original Development Agreement and this 
Amendment to the following terms shall have the meaning set forth below for each such 
term: 

1.2.1 Development Agreement.  The Original Development Agreement, 
as modified by this Amendment. 
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1.2.2 Entitlements. The Original Development Agreement, as amended 
by this Amendment, together with (i) the Moffett Park Specific Plan, as adopted on April 27, 
2004, by Resolution No. 111-04, (ii) the approval of Tract Map No. 9800, (iii) the Vesting 
Tentative Map approval 2004-0023 dated October 20, 2005, (iv) Zoning Ordinance 
Number 2820-06 dated November 14, 2006 (v) the approval of Tract Map 9997 (vi) the 
Memorandum of Subdivision Agreement dated June 3, 2008 (vi) the Subdivision Agreement 
dated June __ 2008  and (vii) the Green Building Agreement dated June __ 2008 constitute the 
project entitlements. 

2. Effective Date.  The Amendment Enacting Ordinance became effective on 
____________, 2011, which shall be the Amendment Effective Date of this Amendment.  The 
rights and obligations of the Parties under this Amendment shall be effective as of the effective 
date of the Amendment Enacting Ordinance (the "Amendment Effective Date") pursuant to 
Government Code Section 36937.  Upon execution hereof, the Parties shall cause this 
Amendment to be recorded in the Official Records of the County of Santa Clara, State of 
California, as provided for in Government Code Section 65868.5 and Resolution No. 244-06.  
However, failure to record this Amendment within ten (10) days shall not affect its validity or 
enforceability by and between the Parties. 

3. Term.  There is no change to the term of the Development Agreement. 

4. Permitted Floor Area Ratio.  Section 4.1 of the Original Development 
Agreement is hereby amended in its entirety to read as follows: 

"4.1 Permitted Floor Area Ratio.  Notwithstanding anything to 
the contrary herein or in the Entitlements, Landowner is hereby 
allowed an additional gross floor area of 125,000 square feet for a 
Floor Area Ratio of 80%, conditioned upon meeting the 
requirements of: the MPSP; the City’s Green Builing regulations 
contained in the Sunnyvale Municipal Code (Chapter 19.38) and 
Resolution XXX-11 and the provisions of this Agreement.  
Accordingly, Landowner is permitted to construct up to 1,000,068 
square feet of building improvements on the Property (including a 
40,000 square foot amenities building). The maximum Floor Area 
Ratio permitted shall be measured on a gross land area basis, 
without deduction for roads, streets, dedications, easements, rights-
of-way, or other restricted or unusable portions of such property." 

5. Green Building Compliance. 

5.1 Resolution XXX-11 provides the Green Building Tables and provides 
that an additional ten percent (10%) Floor Area Ratio is allowed if a site in the MPSP area 
achieves a LEED Gold Standard. The site is in the process of complying with the LEED 
Gold incentive requirement: The Amenity Building is LEED Gold certified, Buildings D, E, 
F, and G are LEED Gold certified (Core and Shell), tenant improvements have been or will 
submit for LEED Gold certification (Commercial Interiors). 
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5.1.1 Building H is required to achieve a LEED Gold level as part of the 
initial construction and tenant improvements. 

5.1.2 All Leases executed after the effective date of this Development 
Agreement must specify that tenant improvements achieve a LEED Gold level or better. 

6. Project Impact Mitigation Funding.  In addition to the fees outlined in Section 
5.1 of the Original Development Agreement Landowner shall make the following contributions 
for the purpose of mitigating the impacts of the project: 

6.1 Housing Mitigation Fee: In addition to the Housing Mitigation Fee 
prescribed by Section 5.1.1 of the Original Development Agreement, Landowner shall pay a 
Housing Mitigation Fee in the amount specified in the annual fee resolution effective at the 
time of building permit issuance for the net additional 125,000 square feet. 

6.2 Traffic Impact Fees:  In addition to the Traffic Impact Fees as 
prescribed in Section 5.1.2 of the Original Development Agreement, Landowner shall pay a 
Traffic Mitigation Fee for the additional peak hour trips associated with a Research and 
Development project located north of State Route 237 in accordance with the adopted fee 
schedule effective at the time of building permit issuance.   

7. Miscellaneous. 

7.1 Severability.  Invalidation of any of the provisions contained in this 
Amendment, or of the application thereof to any person, by judgment or court order, shall in 
no way affect any of the other provisions hereof or the application thereof to any other person 
or circumstance and the same shall remain in full force and effect, unless enforcement of this 
Amendment as so invalidated would be unreasonable or grossly inequitable under all the 
circumstances or would frustrate the purposes of this Amendment. 

7.2 Construction.  The provisions of this Amendment and any exhibits 
hereto shall be construed as a whole according to their common meaning and not strictly for 
or against any Party in order to achieve the objectives and purpose of the Parties.  The 
captions preceding the text of each Article, Section and Subsection are included only for 
convenience of reference and shall be disregarded in the construction and interpretation of 
this Amendment.  Wherever required by the context, the singular shall include the plural and 
vice versa, and the masculine gender shall include the feminine or neuter genders, or vice 
versa.  All references to "person" shall include, without limitation, any and all corporations, 
partnerships or other legal entities. 

7.3 Applicable Law.  This Amendment, and the rights and obligations of 
the Parties, shall be construed by and enforced in accordance with the laws of the State of 
California. 

7.4 Equal Authorship.  This Amendment has been reviewed by legal 
counsel for both the Landowner and City, and no presumption or rule that ambiguities shall 
be construed against the drafting Party shall apply to the interpretation or enforcement of this 
Amendment. 
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7.5 Form of Agreement.  This Amendment is executed in three (3) 
duplicate originals, each of which is deemed to be an original.   

7.6 Authority.  The Parties hereby represent that the person hereby signing 
this Amendment on behalf of each respective Party has the authority to bind the Party to the 
Amendment. 

8. Ratification.  Except as specifically modified in this Amendment, the Original 
Development Agreement and the terms thereof shall be unchanged by this Amendment. 
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IN WITNESS WHEREOF, the Parties have executed this Amendment as of the day and 
year first above written. 

"City" 

CITY OF SUNNYVALE 
A Charter City 

By: _________________________ 
Name: _________________________ 
Title:   _________________________ 
Date: _________________________ 

Attest: 

_______________________________ 
Kathleen Franco Simmons, City Clerk 

Approved as to Form: 

_______________________________ 
David E. Kahn, City Attorney 

"Landowner" 

MOFFETT TOWERS LOT 3 LLC, 
a California limited liability company 

By: Mt Lot 3 Management, Inc., 
a California corporation, 
its Member and Manager 

By: _____________________________ 
Jay Paul, its President and Secretary 
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Exhibit A 

Legal Description of Lot 3 

Real property in the city of Sunnyvale, County of Santa Clara, State of California, described as 
follows: 

PARCEL A: 

ALL OF LOT 3, AS SHOWN ON THAT CERTAIN MAP ENTITLED "TRACT NO. 9800, 
MOFFETT PARK SUBDIVISION," FILED FOR RECORD JUNE 14, 2006 IN BOOK 802 OF 
MAPS AT PAGE(S) 7-14 SANTA CLARA COUNTY RECORDS. 

PARCEL B: 

NON-EXCLUSIVE EASEMENTS FOR VEHICULAR AND PEDESTRIAN INGRESS AND 
EGRESS, PRIVATE LANDSCAPING, PRIVATE SANITARY SEWER AND PRIVATE 
STORM DRAINAGE AS DESCRIBED IN THE DECLARATION OF COVENANTS, 
CONDITIONS AND RESTRICTIONS AND RECIPROCAL EASEMENTS (TRACT NO. 
9800, MOFFETT PARK SUBDIVISION) RECORDED JUNE 14, 2006 AS INSTRUMENT 
NO. 18975076, OFFICIAL RECORDS. 

PARCEL C: 

A NON-EXCLUSIVE EASEMENT FOR INGRESS AND EGRESS AS RESERVED IN THAT 
CERTAIN GRANT DEED RECORDED SEPTEMBER 26, 1997 AS INSTRUMENT NO. 
13874485, OFFICIAL RECORDS. 

PARCEL D: 

NON-EXCLUSIVE EASEMENTS FOR INGRESS AND EGRESS AND OTHER PURPOSES 
AS GRANTED I THAT CERTAIN DECLARATION OF COVENANTS, CONDITIONS AND 
RESTRICTIONS AND RECIPROCAL EASEMENTS RECORDED JANUARY 16, 2001 AS 
INSTRUMENT NO. 15527581, OFFICIAL RECORDS.  

APN:  110-01-031 (PORTION) AND 110-01-037 (NEW APN) 


















































