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LEGALLY BINDING AGREEMENT 
AMONG 

THE ONIZUKA AIR FORCE STATION LOCAL REDEVELOPMENT AUTHORITY, 
MIDPEN HOUSING CORPORATION 

AND 
CHARITIES HOUSING DEVELOPMENT CORPORATION 

 
 
 
 THIS LEGALLY BINDING AGREEMENT (“Agreement”) is made as of the _____ 1 
day of __________, 2011, among the City of Sunnyvale, California, (“City”) acting as the 2 
Federally recognized Local Redevelopment Authority (“LRA”) for the Onizuka Air Force 3 
Station, Sunnyvale, California, MidPen Housing Corporation (“MidPen”) and Charities Housing 4 
Development CorporationsCorporation (“Charities”).  MidPen and Charities may be referred to 5 
individually as a “Provider” and jointly as the “Providers.”  The LRA and the Providers may 6 
be referred to individually as a “Party” or jointly as the “Parties.” 7 
 8 

WITNESSETH 9 
 10 
 WHEREAS, the Onizuka Air Force Station (“AFS”) located in the City was 11 
recommended for closure by the 2005 Base Closure and Realignment Commission; 12 
 13 
 WHEREAS, the property on which AFS is located (the “AFS Property”) will be 14 
disposed of by the Department of Defense (“DoD”) pursuant to the Defense Base Closure and 15 
Realignment Act of 1990, as amended (the “Base Closure Act”);  16 
  17 
 WHEREAS, the LRA is the federally recognized local reuse authority required by the 18 
Base Closure Act to prepare a final redevelopment plan (“ReuseRedevelopment Plan”) for the 19 
AFS Property; 20 
 21 
 WHEREAS, the Base Closure Community Redevelopment and Homeless Assistance 22 
Act of 1994, as amended (the “Redevelopment Act”) requires that the LRA submit to the United 23 
States Department of Housing and Urban Development (“HUD”) for approval a Homeless 24 
Assistance PlanSubmission (“HAPHAS”) and a copy of the legally binding agreement that the 25 
LRA proposes to enter into with representatives of the homeless providers selected by the LRA 26 
to implement homeless programs that fill gaps in the existing continuum of care; 27 
 28 
 WHEREAS, this Agreement is intended to legally bind the Parties and to fulfill the 29 
requirements of the Base Closure Act and the Redevelopment Act; 30 
 31 
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 WHEREAS, if HUD determines that the HAPHAS and ReuseRedevelopment Plan 1 
adequately address the needs of the homeless in the surrounding community and balance the 2 
needs of the homeless with the needs of the community for economic redevelopment, then HUD 3 
will approve the HAP and the ReuseRedevelopment Plan and notify the DoD and the LRA of 4 
such approval; 5 
  6 
 WHEREAS, pursuant to the screening process set forth in the Redevelopment Act and 7 
the Base Closure Act, each Provider submitted a Notice of Interest (“NOI”) to the LRA, to use 8 
portions of the AFS Property to carry out each Providers proposed homeless assistance program 9 
(individually, a “Program” and collectively, the “Programs”);  10 
 11 
 WHEREAS, on March 23, 2011, MidPen and Charities Housing executed that certain 12 
Memorandum of Understanding for Joint Development and submitted to the LRA revised NOIs 13 
to consolidate their proposed homeless programs to construct permanent supportive housing for 14 
the homeless (“Consolidated Program”) on approximately four and six-tenths (4.6) acres of 15 
land located on the southern portion of the AFS Property (the “Provider Property” more 16 
particularly described at Exhibit A);  17 
 18 
 WHEREAS, the LRA and the Providers wish to enter into this Agreement to set forth the 19 
terms and conditions for the Providers to implement the Consolidated Program, comply with 20 
applicable Federal laws, address the needs of the homeless, and to further the reuse and 21 
redevelopment of Onizuka AFS. 22 
 23 
 NOW, THEREFORE, the Parties hereby agree as follows: 24 
 25 
ARTICLE 1. LRA OBLIGATIONS. 26 
 27 
 1.1 ReuseRedevelopment Plan. The LRA will complete and file with DoD and 28 
HUD on or before the federally mandated filing date, as such date may be extended, a HAPHAS 29 
and ReuseRedevelopment Plan that includes the use of the Provider Property by the Providers at 30 
no cost for the purposes set forth in the Consolidated Program. 31 
 32 
 1.2 Pre-Development Costs. Following execution of this Agreement, the LRA 33 
will reimburse each Provider up to fifty thousand ($50,000.00) dollars for eligible administrative 34 
and out-of-pocket costs associated with predevelopment activities approved by the LRA for 35 
acquiring and developing the Armory Site, as hereinafter defined, whether or not the LRA 36 
delivers to the Providers an Election Notice in accordance with Section 1.5 below. 37 
 38 
 1.3 Acquisition of the Provider Property. Following HUD approval of the 39 
ReuseRedevelopment Plan, the LRA shall seek to acquire title to the Provider Property from the 40 
Air Force at no cost pursuant to a Government deed to the Provider Property (“Government 41 
Deed”) for Homeless Purposes, as hereinafter defined, in accordance with the Base Closure Act, 42 
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the Redevelopment Act, the ReuseRedevelopment Plan, the Consolidated Program and this 1 
Agreement. 2 
 3 
 1.4 Conveyance of the Provider Property. Immediately upon receiving title to 4 
the Provider Property from the Air Force, the LRA will enter into a thirty (30separate eighty-five 5 
(85) year ground lease with the Agencies forleases with each Provider for that Provider’s 6 
allocated portion of the Provider Property in substantially the same form set forth at Exhibit B 7 
(“Provider Property Lease”) in accordance with the Base Closure Act, Redevelopment Act, the 8 
ReuseRedevelopment Plan, the Consolidated Program and this Agreement so the 9 
AgenciesProviders may implement the Consolidated Program at the Provider Property in a 10 
manner that will serve homeless persons who meet the definition of “homeless persons” as set 11 
forth in the McKinney-Vento Act (42 U.S.C. § 11301 et seq.) (“Homeless Purposes”) for athe 12 
term of the leaseleases. 13 
 14 
 1.5. Off-Site Accommodation: Following the satisfaction of all of the 15 
contingencies set forth in Section 3.1, the LRA, at its sole discretion, may provide to the 16 
Providers an off-site accommodation (“Off-Site Accommodation”) to implement the 17 
Consolidated Program at the former National Guard Armory site located at 620 E. Maude 18 
Avenue described more fully in Exhibit C (“Armory Property”), by providing the Providers 19 
with a notice (“Election Notice”) as follows: 20 
 21 

 1.5.1 Together with the Election Notice, the LRA shall deliver to the 22 
Providerseach Provider an executed (a) minimum of thirty (30eighty-five (85) year 23 
ground lease with the Providers for that Provider’s allocated portion of the Armory 24 
Property in substantially the same form set forth at Exhibit D (“Armory Property 25 
Lease”) and (b) a Regulatory Agreement substantially in conformance with the terms and 26 
conditions set forth in Exhibit E (“Terms and Conditions for the Regulatory 27 
Agreement”), all in accordance with the Base Closure Act, Redevelopment Act, the 28 
ReuseRedevelopment Plan, the Consolidated Program and this Agreement so the 29 
Providers may implement, among other homeless programs, the Consolidated Program at 30 
the Armory Property in a manner that will serve homeless persons who meet the 31 
definition of “homeless persons” as set forth in the McKinney-Vento Act (42 U.S.C. § 32 
11301 et seq.) (“Homeless Purposes”) for a term of the lease..  33 
 34 
 1.5.2 As part of the Off-Site Accommodation, the LRA will provide each 35 
Provider with a financial contribution in anthe amount not to exceedof four million and 36 
one hundred thousand ($4,100,00.004,100,000.00) dollars (“Financial Contribution”), 37 
to be used by the Provider for the predevelopment, entitlement and long-term lease of the 38 
Armory Property and the construction of suitable facilities (“Facilities”).  Collectively, 39 
the Armory Site and Facilities are referred to as the “Project.”  All aspects of each 40 
Provider’s Project shall comply with the terms and conditions contained in the Armory 41 
Property LeaseLeases and the Regulatory Agreement.  42 
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 1 
 1.5.3 The total Financial Contribution shall be comprised of:  2 
 3 
 (a)  The fifty thousand ($50,000.00) dollars paid to each Provider to reimburse 4 
eligible administrative and out-of-pocket costs associated with predevelopment activities 5 
set forth in Section 1.2 above. 6 

 7 
 (b) Not more than ninety (90) days after the later of the LRA delivering the 8 
Election Notice, and the Providers executing the Armory Property LeaseLeases and the 9 
Regulatory Agreement, the LRA will reimburse each Provider up to Three Hundred Fifty 10 
thousand ($350,000.00) dollars for eligible costs approved by the LRA for each 11 
Provider’s Project such as performing necessary technical studies, obtaining land use 12 
entitlements, preparing construction documents and cost estimates, paying development 13 
and permit fees, performing site remediation and clearance and constructing the Project. 14 

 15 
 (bc) Not more than ninety (90) days after the City approves the land use 16 
entitlements and Regulatory Agreement for the Armory Property, and the Providers 17 
execute the Armory Property Lease and the Regulatory Agreement, and contingent upon 18 
the sufficiency of the City’s Housing Assistance Fund balance, the LRA shall make a 19 
three million seven hundred thousand ($3,700,000.00) dollar contribution in the form of a 20 
loan to each Provider. 21 

 22 
 1.6 Environmental Condition of Property. In the event that an environmental 23 
analysis undertaken by the Air Force (or any other environmental regulator, as applicable), 24 
indicates that the Provider Property or the Armory Property, as appropriate, is not suitable for its 25 
intended homeless purposes set forth in the Consolidated Program, then the Parties agree to 26 
make best efforts to negotiate an alternative arrangement to accommodate the Consolidated 27 
Program. 28 
 29 
ARTICLE 2. PROVIDER OBLIGATIONS. 30 

 31 
2.1 Consent to NOI Objectives. In consideration for the long-term leaseleases of the 32 

Provider Property to the Providers, or the long term leaseleases of the Armory Property to the 33 
Providers, as appropriate, the Providers covenant and agree to lease, develop, improve and use 34 
the Provider Property or the Armory Property, as appropriate, as the preferred means to 35 
accomplish the goals set forth in the Consolidated Program in accordance with the 36 
ReuseRedevelopment Plan, the Consolidated Program, and this Agreement in a manner that will 37 
serve Homeless Purposes for a term of the leaseleases. 38 

 39 
2.2 Effect of Election Notice. In the event the LRA delivers the Election Notice to 40 

the Providers, the Providers immediately will initiate and process through the City the required 41 
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General Plan Amendment, zoning and project entitlements and approvals necessary to construct 1 
the Project and implement the Consolidated Plan on the Armory Property. 2 

 3 
2.3 Costs. The Providers shall be responsible for all costs and expenses associated 4 

with the design, construction and operation of the Provider’s Project to implement the 5 
Consolidated Program on the Provider Property or the Armory Property, as appropriate, from the 6 
effective date of the Provider Property LeaseLeases or the Armory Property LeaseLeases, as 7 
appropriate, using their own resources together with resources made available to the Providers 8 
under this Agreement.  9 
 10 
 2.4 Insurance. From the effective date of, and in accordance with, the Provider 11 
Property LeaseLeases or the Armory Property LeaseLeases, as appropriate, the Providers shall 12 
maintain a policy of commercial general liability, bodily injury/property damage insurance for 13 
the Provider Property or the Armory Property, as appropriate, and shall name the LRA as an 14 
additional insured.  15 
 16 
 2.5 Acceptance of Property. The Providers will accept possession of the 17 
Provider Property by means of the Provider Property LeaseLeases or the Armory Property by 18 
means of the Armory Property LeaseLeases, as appropriate, and agree to the terms, conditions, 19 
covenants and use restrictions contained therein. 20 
 21 
 2.6 Transfer or Conveyance. Without the written consent of the LRA, which 22 
consent shall not be unreasonably withheld, conditioned or delayed, the Providers may not 23 
convey or transfer any portion of the Provider Property or the Armory Property to another party, 24 
either in whole or in part, except to a wholly-owned affiliated entity or limited partnership of a 25 
Provider that assumes all obligations of the Provider under this Agreement.  The LRA shall have 26 
sixty (60) days from receipt of such notice to object in writing to such a transfer or conveyance.  27 
Failure of the LRA to so object in writing within such sixty (60) day period shall be deemed 28 
consent. 29 
 30 
 2.7 Communication by Providers If any Provider makes any written 31 
comments, or engages in any written communications, with any local, state, or federal agency 32 
regarding the approval or implementation of any future development proposals, applications, 33 
approvals or permits (including any related environmental documentation) relating to the AFS 34 
Property, or any proposed, approved, or existing uses to the AFS Property or alternative real 35 
estate purchased by a Provider pursuant to the terms of this Agreement, such Provider shall 36 
immediately provide complete copies of such written comments or communications to the LRA. 37 
 38 
 2.8  Indemnification. The Providers shall indemnify and save the LRA harmless 39 
against any and all claims, demands, suits, judgments of sums of money to any party accruing 40 
against the LRA for loss of life or injury or damage to persons or property growing out of, 41 
resulting from, or by reason of any act or omission or the operation of the Providers, their agents, 42 
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servants or employees while engaged in or about or in connection with the discharge or 1 
performance of the Provider Project or the implementation of the Consolidated Program by the 2 
Providers hereunder (unless the foregoing results from the intentional acts or negligence of the 3 
LRA).  The Providers shall also hold the LRA harmless from any and all claims and/or liens for 4 
labor, services, or materials furnished to the Providers in connection with the performance of the 5 
Providers obligations under this Agreement and any obligations of the Providers by reason of a 6 
default under this Agreement. 7 
 8 
ARTICLE 3. CONTINGENCIES 9 
 10 
 3.1 Contingencies. The obligations of the Parties set forth under this 11 
Agreement are contingent upon the following events occurring (the “Contingencies”):  12 

 13 
 3.1.1 Approval of the LRA’s Homeless Assistance Submission, including this 14 
Agreement and the ReuseRedevelopment Plan, by HUD;  15 
 16 
 3.1.2 The closure of Onizuka AFS and the disposal of the Provider Property by 17 
the Air Force in accordance with the ReuseRedevelopment Plan; and 18 
 19 
 3.1.3 The designation by the Air Force (and any other environmental regulator, 20 
as applicable) that the Provider Property is environmentally suitable for the intended 21 
purposes set forth in the Consolidated Program. 22 

 23 
ARTICLE 4. FAILURE BY THE PROVIDERS TO USE PROPERTY FOR HOMELESS 24 

PURPOSES. 25 
 26 
 4.1 Notifications to LRA. If the Providers (i) determine that they will no 27 
longer use the Provider Property or the Armory Property, as appropriate, for Homeless Purposes, 28 
(ii) are notified by the Air Force that they are failing to comply with any Government Deed 29 
covenants on the Provider Property, or (iii) are notified by an agency of the United States that 30 
they are failing to comply with the terms and conditions of the Consolidated Program and this 31 
Agreement, then the Providers shall promptly notify the LRA of such event in writing.  32 
 33 
 4.2 Return of Property to the LRA.  34 

 35 
 4.2.1 In the event that the Providers determine that they will no longer use the 36 
Provider Property in accordance with the Provider Property LeaseLeases, or the Armory 37 
Property in accordance with the Armory Property LeaseLeases, as appropriate, for 38 
Homeless Purposes in accordance with the Consolidated Program and this Agreement, 39 
then the Providers shall promptly relinquish possession of the Provider Property or the 40 
Armory Property, as appropriate, to the LRA.  41 
 42 
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 4.2.2 In the event that the LRA alleges that the Providers (i) have abandoned the 1 
Provider Property or the Armory Property, as appropriate, or (ii) are not using the 2 
Provider Property in accordance with the Provider Property LeaseLeases, the 3 
Consolidated Program, this Agreement or are not in compliance with one or more 4 
restrictions contained in the Government Deed, or (iii) are not using the Armory Property 5 
in accordance with the Armory Property LeaseLeases, the Consolidated Program, or this 6 
Agreement (collectively, an “Alleged Default”), then the LRA shall send written notice 7 
to the Providers specifying in detail the nature of such Alleged Default (the “Provider 8 
Default Notice”).  The Providers shall have ninety (90) days from receipt of the Provider 9 
Default Notice to cure an Alleged Default.  In the event the Providers do not cure the 10 
Alleged Default within the time period, then there shall exist an “Event of Default” and 11 
the LRA shall be entitled to seek any and all legal remedies necessary to enforce the 12 
terms of this Agreement, including, but not limited to (i) the rights set forth in Section 4.3 13 
or (ii) any available action at law or in equity as required to compel performance of the 14 
terms of this Agreement. 15 
 16 

 4.3 Right to Property. Upon the occurrence of an Event of Default, the LRA shall 17 
have an immediate right of entry to all or any portion of the Provider Property or the Armory 18 
Property, as appropriate, and, at the option of the LRA, possession of the Provider Property or 19 
the Armory Property, as appropriate, shall vest immediately in the LRA, pursuant to the terms of 20 
the Provider Property leaseLeases or the Armory property LeaseProperty Leases, as appropriate. 21 
 22 
 4.4 Acquisition of Property by LRA. In the event the Providers rights under the 23 
Provider Property LeaseLeases or the Armory Property leaseLeases, as appropriate, are 24 
extinguished in accordance with Section 4.2 or Section 4.3, and possession of the Provider 25 
Property or the Armory Property, as appropriate, is vested in the LRA, the LRA shall take 26 
appropriate actions to secure, to the maximum extent practicable, the utilization of the Provider 27 
Property or the Armory Property, as appropriate, and the buildings and improvements located on 28 
such property, by other representatives of the homeless to assist the homeless in accordance with 29 
the Base Closure Act, the Redevelopment Act, the ReuseRedevelopment Plan and the Homeless 30 
Assistance Submission; however, the LRA itself shall not be required to utilize the Provider 31 
Property or the Armory Property, as appropriate, or the buildings and improvements located on 32 
such property to establish and operate a program to assist the homeless.  33 
 34 
ARTICLE 5. EFFECT OF OFF-SITE ACCOMMODATION. 35 
 36 
 5.1 Effect of Off-Site Accommodation. If the LRA delivers the Election Notice 37 
together with the executed Armory Property LeaseLeases and Regulatory Agreement and makes 38 
the Financial Contribution to the Providers, all in accordance with Section 1.5 of this Agreement: 39 
 40 
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 5.1.1 The Providers shall each release all of their rights in and to the Provider 1 
Property by executing a release in substantially the same form set forth in Exhibit F 2 
(“Provider Release”). 3 
 4 
 5.1.2 The LRA may dispose of the Provider Property in accordance with the 5 
ReuseRedevelopment Plan without regard to the Providers need to use the Provider 6 
Property for Homeless Purposes. 7 
 8 

ARTICLE 6. ENTIRE AGREEMENT, AMENDMENT, WAIVER 9 
 10 
 6.1 This Agreement contains the entire agreement and understanding of the Parties 11 
with respect to all rights and responsibilities associated with the AFS Property, and may not be 12 
amended, modified or discharged, nor may any of its terms be waived except by an instrument in 13 
writing signed by the Party to be bound thereby.  The Parties hereto shall not be bound by any 14 
terms, conditions, statements, warranties or representations, oral or written, not contained herein. 15 
This Agreement supersedes and replaces any prior agreements by the Parties.  16 
 17 
ARTICLE 7. NOTICES 18 
 19 
 7.1 Any notice, request, demand, instruction or other document to be given or served 20 
hereunder or under any document or instrument executed pursuant hereto shall be in writing and 21 
delivered personally (including by messenger) or sent by United States registered or certified 22 
mail, return receipt requested, postage prepaid or by courier, postage prepaid and addressed to 23 
the parties at their respective addresses set forth below, and the same shall be effective upon 24 
receipt if delivered personally or by messenger or two (2) business days after deposit in the mails 25 
if mailed. A party may change its address for receipt of notices by service of a notice of such 26 
change in accordance herewith.  27 
 28 
  If to the LRA:  City Manager 29 
     City of Sunnyvale 30 
     456 West Olive Avenue 31 
     P.O. Box 3707 32 
     Sunnyvale, CA 94088-3707 33 
 34 
  With a copy to: George R. Schlossberg, Esq. 35 
     Kutak Rock, LLP 36 
     1101 Connecticut Ave, NW, Suite 1000 37 
     Washington, DC 20036 38 
 39 
  If to MidPen:  MidPen Housing Corporation  40 
     303 Vintage Park Drive 41 
     Suite 303 42 
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     Foster City, CA 94404 1 
     Attn:  Alok Lathi, Project ManagerPresident 2 
 3 
  If to Charities:  Charities Housing Development Corporation 4 
     1400 Parkmoor Avenue 5 
     Suite 190 6 
     San Jose, CA 95126 7 
     Attn:  Executive Director 8 
 9 
ARTICLE 8. MISCELLANEOUS. 10 
 11 
 8.1 Survival and Benefit. All representations, warranties, agreements, 12 
obligations and indemnities of the Parties shall, notwithstanding any investigation made by any 13 
Party hereto, survive the execution of the Provider Property LeaseLeases or the Armory Property 14 
LeaseLeases, as appropriate, and the same shall inure to the benefit of and be binding upon the 15 
respective successors and assigns of the Parties.  16 
 17 
 8.2 Assignment. Without written consent of the LRA, this Agreement is not 18 
assignable by any Provider, either in whole or in part.  The LRA may, in its reasonable 19 
discretion, assign this Agreement to another public entity provided that such public entity 20 
assumes and agrees to perform the LRA’s obligations hereunder.  21 
 22 
 8.3 Applicable Law. This Agreement shall by governed by and construed in 23 
accordance with federal law and the laws of the State of California, as applicable. 24 
 25 
 8.4 Severability. If any term or provision of this Agreement or the application 26 
thereof to any person or circumstance shall, to any extent, be invalid or unenforceable, the 27 
remainder of this Agreement, or the application of such term or provision to persons or 28 
circumstances other than those as to which it is held invalid or unenforceable, shall not be 29 
affected thereby, and each such term and provision of this Agreement shall be valid and be 30 
enforced to the fullest extent permitted by law.  31 
 32 
 8.5 Entire Understanding of the Parties. This Agreement constitutes the entire 33 
understanding and agreement of the Parties with respect to the implementation of those portions 34 
of the ReuseRedevelopment Plan related to homeless needs and facilities pursuant to the Base 35 
Closure Act and the Redevelopment Act.  If any provision of this Agreement conflicts with a 36 
provision of the Consolidated Program or the ReuseRedevelopment Plan, the provisions of this 37 
Agreement shall control to the extent of such conflict.  38 
 39 
 8.6 Title of Parts and Sections. Any titles of the sections or subsections of this 40 
Agreement are inserted for convenience of reference only and shall be disregarded in interpreting 41 
any part of the Agreement’s provisions.  42 
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 1 
 8.7 Time is of the Essence. In the performance of this Agreement, time is of the 2 
essence.  3 
 4 
 8.8 Multiple Originals; Counterparts. This Agreement may be executed in 5 
multiple originals, each of which is deemed to be an original, and may be signed in counterparts.  6 
 7 

8 
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ARTICLE 9. EXHIBIT LIST 1 
 2 
 9.1 The following exhibits are attached hereto and made a part of this Agreement: 3 
 4 
 Exhibit A Description of the Divided Provider Property 5 
 Exhibit B Form of Provider Property LeaseLeases 6 
 Exhibit C Description of Divided Armory SiteProperty 7 
 Exhibit D Form of Armory Property LeaseLeases 8 
 Exhibit E Terms and Conditions for the Regulatory Agreement 9 
 Exhibit F Form of Provider Release 10 
 11 

12 

Attachment C
Page 11 of 50



ONIZUKA AIR FORCE STATION LEGALLY BINDING AGREEMENT 
Page 12. 
 
 

PRIVILEGED AND CONFIDENTIAL 
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT 

4833-8754-6634.16634.2  

 1 
 IN WITNESS WHEREOF, the Parties have approved this Legally Binding Agreement 2 
on the _____ day of ________________, 2011. 3 
 4 
 5 

CITY OF SUNNYVALE 6 
 7 
 8 
_____________________________________ 9 
By: 10 
 11 
Date:  _____________________ 12 
 13 
 14 
MIDPEN HOUSING CORPORATION 15 
 16 
 17 
_____________________________________ 18 
By: 19 
 20 
Date:  _____________________ 21 
 22 
 23 
CHARITIES HOUSING DEVELOPMENT CORPORATION 24 
 25 
 26 
_____________________________________ 27 
By: 28 
 29 
Date:  _____________________ 30 

31 
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EXHIBIT A 1 
Description of Divided Provider Property 2 

3 
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EXHIBIT B 1 
Form of Provider Property Leases 2 

3 
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LEASE OF REAL PROPERTY 1 
LOCATED AT FORMER ONIZUKA AIR FORCE STATION  2 
 TO [MIDPEN HOUSING AND CHARITIES 3 

HOUSING DEVELOPMENT CORPORATION] 4 
 5 

 This Lease, dated [_______, 201_] for reference purposes, is hereby entered 6 

into between the CITY OF SUNNYVALE, a municipal corporation of the State of 7 

California ("Lessor") and [LESSEE], a California corporation located at ___________ 8 

("Lessee"). 9 

 WHEREAS, the City of Sunnyvale owns a certain four and six-tenths (4.6) 10 

acre property located on the southern portion of the former Onizuka Air Force 11 

Station (“AFS Property”); and 12 

 WHEREAS, the Lessee submitted a Notice of Interest to the City of 13 

Sunnyvale to use portions of the AFS Property to carry out its proposed homeless 14 

assistance program; and 15 

 WHEREAS, MidPen Housing and Charities Housing Development 16 

Corporation submitted revised Notices of Interest to consolidate their proposed 17 

homeless programs to construct permanent supportive housing for the homeless 18 

(“Consolidated Program”); and 19 

 WHEREAS, on [________, 2011], the Lessor and the Lessee executed that 20 

certain Legally Binding Agreement Among the Onizuka Air Force Station Local 21 

Redevelopment Authority, MidPen Housing and Charities Housing Development 22 
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Corporation to set forth the terms and conditions for carrying out the 1 

Consolidated Program on the Premises (“LBA”); and 2 

 NOW, THEREFORE, the Lessor and Lessee agree as follows: 3 

1. PREMISES.  Lessor hereby leases unto Lessee, a certain portion of the four 4 

and six-tenths (4.6) acre property located on the southern portion of the former 5 

Onizuka Air Force Station, consisting of approximately [    ] square feet of 6 

building along with associated fenced parking area more particularly described in 7 

Exhibit "A" (“Premises”). Lessee shall have dedicated parking on the Premises at 8 

the front and rear of the Premises. 9 

2. PURPOSE. Said Premises shall be used for carrying out the Lessee’s 10 

homeless assistance program as set forth in the Consolidated Program in a 11 

manner that will serve homeless persons who meet the definition of “homeless 12 

persons” as set forth in the McKinney-Vento Act (42 U.S.C. § 11301 et seq) and 13 

all other legally permitted uses.  No other uses will be allowed without the written 14 

consent of Lessor. 15 

3. TERM.  The term of this Lease (the “Term”) shall be for eighty-five (85) 16 

year(s), commencing on [_____, 20__], and ending on [______, 20__]. 17 

4. RENTAL COMPENSATION.  As full consideration for the right, pursuant 18 

to this Lease, to use the Premises for the purposes set forth herein, Lessee 19 

agrees to fulfill its obligations under the terms and conditions of this Lease, the 20 

Notice of Interest and the LBA during the Term of the Lease. 21 
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5. OPTION TO TERMINATE.  If, at any time during the Term, both the Lessee 1 

and Lessor mutually consent to end this Lease, the Lease shall be deemed 2 

mutually terminated. 3 

 In the event that the City of Sunnyvale provides the Lessee with an 4 

Election Notice, as such term is defined in the LBA, to provide the Lessee with an 5 

off-site accommodation and upon satisfaction by the City of Sunnyvale of the off-6 

site accommodation, as defined in the LBA, the Lessee and Lessor shall mutually 7 

consent to end this Lease.  8 

6. WAIVER OF BENEFITS.  Lessee acknowledges that it is aware that Lessor 9 

is the City of Sunnyvale, a public entity, and that Lessor acquired the Premises 10 

for a public use.  Lessee therefore understands and agrees that, if Lessee vacates 11 

or is required to vacate the Premises at the end of the Term or upon earlier 12 

termination as permitted under this Lease, Lessee, as a Lessee who began 13 

occupancy after Lessor's acquisition of the Premises, shall not be eligible for or 14 

entitled to any benefits or compensation under the Relocation Law (Government 15 

Code Sections 7260 et seq.), or under the Eminent Domain Law (Code of Civil 16 

Procedure Sections 1230.010 et seq.), by reason of Lessee’s relocation from the 17 

Premises. 18 

7.   POSSESSORY INTEREST. This lease may create a taxable possessory 19 

interest.  Lessee shall pay any possessory interest tax which may be levied as a 20 

result of Lessee’s possessory interest in this leasehold.   21 
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Possessory interest means any interest described in Section 107 of the California 1 

Revenue and Taxation Code, or successor statute.  This section is deemed to 2 

comply with Section 107.6 of the same Code.  3 

8. POSSESSION.  Lessee shall be entitled to possession of the Premises 4 

beginning [_____, 20__]. 5 

9. PROHIBITED USES.  Lessee shall not use or permit said Premises to be 6 

used for any purpose or purposes other than the purpose for which said 7 

Premises are hereby leased.  In particular, Lessee shall not sell, or permit to be 8 

kept, used or sold, in or about said premises, any article which may be 9 

prohibited by the standard form of Fire Insurance Policies.  Lessee shall not 10 

commit, or suffer to be committed, any waste upon said Premises, nor cause or 11 

permit any other public or private nuisance. Lessee shall, at their sole cost and 12 

expense, comply with the requirements of all applicable municipal, state and 13 

federal ordinances, statutes or other regulations now in effect or which hereafter 14 

may be applied to said Premises.  Nothing contained in this Lease shall be 15 

construed to limit Lessor’s regulatory authority, in its capacity as a municipal 16 

corporation, from enforcing any applicable provisions of municipal, state and/or 17 

federal ordinances, statutes, or other regulations within the scope of its 18 

jurisdiction. 19 

10. HAZARDOUS MATERIALS.  Lessee shall comply with Title 20 of the 20 

Sunnyvale Municipal Code. Lessee specifically agrees not to store gasoline, oil or 21 
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batteries on the Premises except as these materials are integral to the approved 1 

use. 2 

11. SITE CONTAMINATION AND TESTING.  Lessee shall not contaminate the 3 

soil or violate air quality standards in connection with their use of the Premises.  4 

Lessee agrees to permit periodic inspections of the Premises by the City of 5 

Sunnyvale Department of Public Safety.  If the Hazardous Materials Coordinator 6 

determines that site testing would be appropriate, Lessee agrees to take 7 

appropriate measures to accommodate such testing, and to reimburse the City of 8 

Sunnyvale for one-half of the costs of conducting such throughout the Term of 9 

this Lease.  If, as a result of such inspection and/or testing, it is determined that 10 

Lessee’s use of the Premises has resulted in contamination of any part of the 11 

Premises,  Lessee agrees to reimburse the City of Sunnyvale for any and all costs 12 

incurred with respect to remediation.  Lessor, at its sole discretion, may elect to 13 

terminate the Lease if it is determined that Lessee’s use of the Premises has 14 

caused or will result in contamination of the site.  Alternatively, Lessor may elect 15 

to continue to lease the Premises to Lessee upon such terms and conditions as 16 

are deemed necessary to protect the site from further contamination, including, 17 

but not limited to, installation of secondary containment devices and/or 18 

monitoring equipment. Lessee shall be fully responsible to pay any and all 19 

necessary cleanup costs resulting from Lessee’s use of the site.  Lessee’s 20 

obligation for site contamination and remediation shall survive any termination 21 
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of this Lease.  Nothing contained in this Lease shall be construed in any way to 1 

limit Lessee’s obligations or liability for any contamination resulting from Lessee’s 2 

use of the Premises prior to the effective date of this Lease.   3 

12. IMPROVEMENTS. Lessee accepts the Premises “As Is” and shall maintain 4 

the Premises in good condition throughout the duration of this Lease.  Lessee 5 

agrees to pay for all electrical, gas and water utility costs associated with use of 6 

the Premises, if any, during the term of this Lease. 7 

If Lessee shall abandon, vacate or surrender the Premises during the Term of this 8 

Lease, any personal property belonging to Lessee and left on the Premises shall 9 

be deemed to be abandoned, at the option of Lessor.  Lessee agrees to accept the 10 

site in its present condition, as is, and to improve the Premises at its sole cost 11 

and expense to the extent necessary to perform the uses described herein.  Any 12 

and all improvements performed or constructed by Lessee shall, at the end of the 13 

Lease Term, become the property of Lessor. 14 

Lessee shall be granted no additional signage beyond what is already in place, 15 

subject to compliance with any City of Sunnyvale codes or ordinances. 16 

13. INDEMNIFICATION. Lessee shall bear full responsibility for the acts of 17 

their respective officers, agents and employees, and shall indemnify, hold 18 

harmless, and defend the City other from all claims of money or damages arising 19 

from the negligence, errors or omissions of such parties' respective agents, in the 20 

performance of this agreement.  Lessee, as a material part of the consideration to 21 
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be rendered to Lessor, hereby waives any claims for damages to goods, wares, 1 

and merchandise, in or about said premises and for injuries to persons in or 2 

about said premises, from any cause, except that no claim is waived by Lessee 3 

against Lessor for the intentional or negligent acts of Lessor for the types of 4 

coverages and in the amounts listed in Exhibit “A” which is attached hereto and 5 

incorporated by reference   6 

 Lessee further agrees to indemnify Lessor for all claims for damages or 7 

losses arising as a result of Lessee’s use of the Premises, specifically including 8 

but not limited to costs associated with investigation, testing, cleanup and/or 9 

remediation required pursuant to or resulting from environmental 10 

contamination.  Lessee’s obligations for liability under CERCLA shall survive the 11 

term of this Lease. 12 

14. ENTRY.  Lessee shall permit Lessor and its agents to enter into the 13 

Premises at any reasonable time, for the purpose of inspecting the Premises, and 14 

for the performance of its normal municipal functions. 15 

15. ASSIGNMENT.  Lessee shall not assign this Lease, or any interest herein, 16 

in whole or in part, and shall not sublet the said premises or any part thereof, 17 

without the prior, written consent of Lessor, and consent by Lessor to one 18 

assignment shall not be deemed consent to any subsequent assignment.   19 

Any such assignments or subletting without consent shall be void and shall, at 20 

the option of Lessor, terminate this Lease. 21 
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16. BREACH.  The occurrence of any of the following events shall be deemed a 1 

material breach of this Lease by Lessee, and shall constitute grounds for Lessor, 2 

at its sole discretion, to terminate the Lease:  3 

 a. The vacating or abandonment of the Premises by Lessee. 4 

 b. The failure by Lessee to make any payment of Rent, or any other 5 

payment required to be made by Lessee hereunder, as and when due, where 6 

such failure shall continue for a period of fifteen (15) days after the date when 7 

due. 8 

 c. Any transfer or attempted transfer of this Lease by Lessee contrary 9 

to the provisions of Section 15, above. 10 

 d. The failure by Lessee to use the Premises for homeless purposes in 11 

accordance with the LBA.  12 

 e. The failure by Lessee to observe or perform any of the covenants, 13 

conditions or provisions of this Lease to be observed or performed by Lessee, 14 

other than described in b. above, where such failure shall continue for a period of 15 

ten (10) days after written notice thereof by Lessor to Lessee except as provided in 16 

subsection b. above; provided, however, that if the nature of Lessee’s default is 17 

such that more than ten (10) days are reasonably required for its cure, then 18 

Lessee shall not be deemed to be in default if Lessee commence such cure within 19 

said ten (10) day period and thereafter diligently prosecutes such cure to 20 

completion.  Should Lessee default, Lessor may continue Lease in effect after 21 
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Lessee’s breach and abandonment and recover Rent as it comes due, if Lessee 1 

have right to sublet and assign, subject only to reasonable limitations. 2 

 f. The appointment of a receiver to take possession of all or 3 

substantially all of the assets of Lessee.  4 

17. RE-ENTRY.  In the event of any breach of this Lease by Lessee, Lessor, in 5 

addition to any other rights or remedies, shall have the immediate right of re-6 

entry and may remove all persons and property from the Premises.  Such 7 

property may be removed and stored at any other place, for the account of and at 8 

the expense of Lessee.  No such re-entry pursuant to this provision shall be 9 

considered a forcible entry, and Lessee hereby waives all claims for damages 10 

resultant therefrom.  No such re-entry or taking possession of said Premises by 11 

Lessor shall be construed as an election on Lessor's part to terminate this Lease 12 

unless a written notice of such intention be given to Lessee in advance. 13 

18. EFFECT OF HOLDING OVER.  If Lessee remains in possession without 14 

Lessor's written consent, the Lessee shall pay one hundred twenty-five (125) 15 

percent of the Rent per month. 16 

 19. GENERAL PROVISIONS: 17 

 a. Exhibits, Plats and Riders.  Exhibits, plats, riders, clauses and 18 

addenda, if any, affixed to this Lease are a part hereof and are incorporated 19 

herein by this reference. 20 
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 b. Venue.  Santa Clara County is hereby deemed to be a proper place of 1 

venue for transitory actions.  2 

 c. Marginal Headings.  The marginal headings and article titles to the 3 

articles of this Lease are not a part of this Lease and shall have no effect upon 4 

the construction or interpretation of any part hereof.  5 

 d. Time.  Time is of the essence of this Lease and each and all of its 6 

provisions in which performance is a factor.  7 

 e. Successors and Assigns.  The covenants and conditions herein 8 

contained, subject to the provisions as to assignment, apply to and bind the 9 

heirs, successor, executors, administrators and assigns of the parties hereto.  10 

 f. Quiet Possession.  Upon Lessee observing and performing all of the 11 

covenants, conditions and provisions on Lessee’s part to be observed and 12 

performed hereunder, Lessee shall have quiet possession of the Premises for the 13 

entire Term hereof, subject to all the provisions of this Lease.  In the event the 14 

Premises are damaged, destroyed or otherwise rendered unsuitable for the use or 15 

purposes intended by this Lease by an act or occurrence by a third party or by an 16 

Act of God, Lessee may request that this Lease be terminated.  Lessor, at its 17 

discretion, may elect to restore or repair the premises within a reasonable period 18 

of time so as to render the Premises suitable for the purposes intended by this 19 

Lease, or in the alternative, to terminate the Lease immediately without further 20 

notice. 21 

Attachment C
Page 24 of 50



ONIZUKA AIR FORCE STATION LEGALLY BINDING AGREEMENT 
Page 25. 
 
 

PRIVILEGED AND CONFIDENTIAL 
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT 

4833-8754-6634.16634.2  

 g. Prior Agreements.  This Lease contains all of the agreements of the 1 

parties hereto with respect to any matter covered or mentioned in this Lease.  No 2 

prior agreements or understanding pertaining to any such matters shall be 3 

effective for any purpose.  No provision of this Lease may be amended or added to 4 

except by an agreement in writing signed by the parties hereto or their respective 5 

successors in interest.  6 

 h. Partial Invalidity.  Any provision of this Lease which shall prove to be 7 

invalid, void, or illegal shall in no way effect, impair or invalidate any other 8 

provisions hereof and such other provision shall remain in full force and effect.  9 

 i. Cumulative Remedies/Compliance with all Laws.  No remedy or 10 

election hereunder by Lessor shall be deemed exclusive but shall, wherever 11 

possible, be cumulative with all other remedies at law or in equity available to 12 

Lessor.    Lessee shall comply with all federal, state and local laws and 13 

regulations.   14 

 j. Choice of Law.  This Lease shall be interpreted under and pursuant 15 

to the laws of the State of California.         16 

 k. Attorneys' Fees.  In the event of any legal action commenced to 17 

interpret or to enforce the terms of this Lease or to collect damages as a result of 18 

any breach of this Lease, the prevailing party in any such action shall be entitled 19 

to recover against the non-prevailing party or party all reasonable attorneys' fees 20 
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and costs, whether the matter was resolved by settlement, arbitration, or 1 

adjudication. 2 

20. NOTICES.  Unless otherwise stated in this Lease, all notices, statements, 3 

demands, requests, consents, approvals, authorizations, offers, agreements or 4 

other communications (collectively referred to in this Section for convenience as a 5 

"notice") which may be given or are required to be given by either party to the 6 

other party under this Lease or by law shall be in writing and shall be deemed to 7 

be given to the other party for the purposes of this Lease only (1) upon delivery 8 

thereof by personal service to the principal offices of the parties to this Lease; (2) 9 

by courier (which may include United States Express Mail, Federal Express or 10 

other nationally recognized courier service), charges prepaid; (3) when received by 11 

facsimile machine (if receipt thereof is acknowledged by the recipient or by giving 12 

such addressee a duplicate copy of such notice in the manner provided for 13 

elsewhere in this Section); or (4) upon three (3) business days following deposit 14 

thereof in the United States mail, postage prepaid, registered or certified mail, 15 

return receipt requested, addressed to the recipient at the address shown below 16 

or such other address as either party shall designate by notice from time-to-time. 17 

 18 
 TO LESSEE: [  ] 19 
 20 
 TO LESSOR: City Property Manager 21 
    P.O. Box 3707 22 
    Sunnyvale, CA 94088-3707 23 
 24 
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 IN WITNESS WHEREOF, Lessor and Lessee have executed this Lease in 1 

duplicate on the day and year written above. 2 

ATTEST:      LESSOR 3 
City Clerk      CITY OF SUNNYVALE 4 
 5 
 6 
By:       By:       7 
 City Clerk      City Property Manager 8 
 9 
 10 
       LESSEE 11 
APPROVED AS TO FORM:   [  ] 12 
 13 
 14 
       By:       15 
 City Attorney      16 
 17 
       By:     ______________________________ 18 
         19 

20 
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EXHIBIT C  1 
Description of Divided Armory Property 2 

3 

Attachment C
Page 28 of 50



ONIZUKA AIR FORCE STATION LEGALLY BINDING AGREEMENT 
Page 29. 
 
 

PRIVILEGED AND CONFIDENTIAL 
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT 

4833-8754-6634.16634.2  

EXHIBIT D 1 
Form of Armory Property Leases 2 

3 
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 LEASE OF REAL PROPERTY  1 
 LOCATED AT 620 E. MAUDE AVENUE  2 
 TO [LESSEE] 3 

 4 

 This Lease, dated [_______, 201_] for reference purposes, is hereby entered 5 

into between the CITY OF SUNNYVALE, a municipal corporation of the State of 6 

California ("Lessor") and [LESSEE], a California corporation located at ___________ 7 

("Lessee"). 8 

 WHEREAS, the City of Sunnyvale owns a certain property located within 9 

the City of Sunnyvale; and 10 

 WHEREAS, the Lessee submitted a Notice of Interest to the City of 11 

Sunnyvale to use property owned by the City of Sunnyvale at the former Onizuka 12 

Air Force Station to carry out its proposed homeless assistance program; and 13 

 WHEREAS, on March 23, 2011, MidPen Housing and Charities Housing 14 

Development Corporation executed that certain Memorandum of Understanding 15 

for Joint Development of the Former Armory Site with the City of Sunnyvale and 16 

submitted revised Notices of Interest to consolidate their proposed homeless 17 

programs to construct permanent supportive housing for the homeless 18 

(“Consolidated Program”); and  19 

 WHEREAS, on [________, 2011], the Lessor and the Lessee executed that 20 

certain Legally Binding Agreement Among the Onizuka AFS Local Redevelopment 21 

Authority, MidPen Housing and Charities Housing Development Corporation to set 22 
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forth the terms and conditions for carrying out the Notice of Interest and 1 

Consolidated Program; and 2 

 WHEREAS, on [_________, 2011], the Lessor and the Lessee entered into 3 

that certain Provider Property Lease Agreement for four and six-tenths (4.6) acre 4 

property located on the southern portion of the former Onizuka Air Force Station; 5 

and 6 

 WHEREAS, the City of Sunnyvale has provided MidPen Housing and 7 

Charities Housing Development Corporation with an Election Notice and paid a 8 

Financial Contribution, as such terms are defined in the LBA, to provide them 9 

with an off-site accommodation; and 10 

 NOW, THEREFORE, the Lessor and Lessee agree as follows: 11 

1. PREMISES.  Lessor hereby leases unto Lessee, a certain portion of the [  ] 12 

acre property located at 620 E. Maude Avenue, consisting of approximately [    ] 13 

square feet of building along with associated fenced parking area more 14 

particularly described in Exhibit "A" (“Premises”). Lessee shall have dedicated 15 

parking on the Premises at the front and rear of the Premises. 16 

2. PURPOSE. Said premises shall be used for carrying out the Lessee’s 17 

homeless assistance program as set forth in the Notice of Interest and 18 

Consolidated Program and all other legally permitted uses.  No other uses will be 19 

allowed without the written consent of Lessor.  20 
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 Lessee shall develop the Premises in accordance with the Regulatory 1 

Agreement, to be entered into simultaneously with this Lease.  2 

3. TERM.  The term of this Lease (the “Original Term”) shall be for eighty-five 3 

(85) year(s), commencing on [_____, 20__], and ending on [______, 20__]. At the 4 

expiration of the Original Term, the Parties shall have the option to renew this 5 

Lease (“Extended Term”).  6 

4. RENTAL COMPENSATION.  As full consideration for the right, pursuant 7 

to this Lease, to use the Premises for the purposes set forth herein, Lessee 8 

agrees to fulfill its obligations under the terms and conditions of this Lease, the 9 

Notice of Interest, the Consolidated Program and the LBA, and to pay Lessor 10 

$_____ per month as Rent during the Original Term of the Lease. 11 

 The full amount of Rent shall be due on the first of each month 12 

beginning [_____, 201_], and will be delinquent if not received by the 10th of the 13 

month.  A late charge of five percent (5.0%) of the Rent will be added to any 14 

payments not received by the 10th of the month and considered additional 15 

rent. In addition, upon occupancy of the Premises, Lessee shall pay to Lessor 16 

the sum of [_______Dollars ($__)] as a security deposit, which will be refunded 17 

to Lessee, less any damages, within fifteen (15) days after possession of the 18 

Premises is turned over to Lessor.  This provision shall not be construed in any 19 

way to limit any other remedies of Lessor to recover damages in excess of the 20 

amount of the security deposit.  The security deposit may be applied to any 21 
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unpaid past due rent balance if necessary, after making any necessary repairs 1 

that are not normal wear and tear. 2 

5. OPTION TO TERMINATE.  If, at any time during the Original Term or any 3 

Extended Term, both the Lessee and Lessor mutually consent to end this Lease, 4 

the Lease shall be deemed mutually terminated.  5 

6. WAIVER OF BENEFITS.  Lessee acknowledges that it is aware that Lessor 6 

is the City of Sunnyvale, a public entity, and that Lessor acquired the Premises 7 

for a public use.  Lessee understands and agrees that, if Lessee vacates or is 8 

required to vacate the Premises at the end of the Original Term or upon earlier 9 

termination as permitted under this Lease, Lessee, as a Lessee who began 10 

occupancy after Lessor's acquisition of the Premises, shall not be eligible for or 11 

entitled to any benefits or compensation under the Relocation Law (Government 12 

Code Sections 7260 et seq.), or under the Eminent Domain Law (Code of Civil 13 

Procedure Sections 1230.010 et seq.), by reason of Lessee's relocation from the 14 

Premises. 15 

7. POSSESSORY INTEREST. This Lease may create a taxable possessory 16 

interest.  Tenant shall pay any possessory interest tax which may be levied as a 17 

result of Tenant’s possessory interest in this leasehold.   18 

Possessory interest means any interest described in Section 107 of the California 19 

Revenue and Taxation Code, or successor statute.  This section is deemed to 20 

comply with Section 107.6 of the same Code.  21 
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9. POSSESSION.  Lessee shall be entitled to possession of the Premises 1 

beginning [_____, 20__]. 2 

9. PROHIBITED USES.  Lessee shall not use or permit said Premises to be 3 

used for any purpose or purposes other than the purpose for which said 4 

Premises are hereby leased.  In particular, Lessee shall not sell, or permit to be 5 

kept, used or sold, in or about said Premises, any article which may be 6 

prohibited by the standard form of Fire Insurance Policies.  Lessee shall not 7 

commit, or suffer to be committed, any waste upon said Premises, nor cause or 8 

permit any other public or private nuisance. Lessee shall, at its sole cost and 9 

expense, comply with the requirements of all applicable municipal, state and 10 

federal ordinances, statutes or other regulations now in effect or which hereafter 11 

may be applied to said Premises.  Nothing contained in this Lease shall be 12 

construed to limit Lessor’s regulatory authority, in its capacity as a municipal 13 

corporation, from enforcing any applicable provisions of municipal, state and/or 14 

federal ordinances, statutes, or other regulations within the scope of its 15 

jurisdiction. 16 

10. HAZARDOUS MATERIALS.  Lessee shall comply with Title 20 of the 17 

Sunnyvale Municipal Code. Lessee specifically agrees not to store gasoline, oil or 18 

batteries on the premises except as these materials are integral to the approved 19 

use. 20 
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11. SITE CONTAMINATION AND TESTING.  Lessee shall not contaminate the 1 

soil or violate air quality standards in connection with its use of the Premises.  2 

Lessee agrees to permit periodic inspections of the Premises by the City of 3 

Sunnyvale Department of Public Safety.  If the Hazardous Materials Coordinator 4 

determines that site testing would be appropriate, Lessee agrees to take 5 

appropriate measures to accommodate such testing, and to reimburse the City of 6 

Sunnyvale for one-half of the costs of conducting such throughout the Original or 7 

any Extended Term of this Lease.  If, as a result of such inspection and/or 8 

testing, it is determined that Lessee’s use of the Premises has resulted in 9 

contamination of any part of the Premises,  Lessee agrees to reimburse the City of 10 

Sunnyvale for any and all costs incurred with respect to remediation.  Lessor, at 11 

its sole discretion, may elect to terminate the Lease if it is determined that 12 

Lessee’s use of the Premises has caused or will result in contamination of the 13 

site.  Alternatively, Lessor may elect to continue to lease the Premises to Lessor 14 

upon such terms and conditions as are deemed necessary to protect the site from 15 

further contamination, including, but not limited to, installation of secondary 16 

containment devices and/or monitoring equipment. Lessee shall be fully 17 

responsible to pay any and all necessary cleanup costs resulting from Lessee’s 18 

use of the site.  Lessee’s obligation for site contamination and remediation shall 19 

survive any termination of this Lease.  Nothing contained in this Lease shall be 20 

construed in any way to limit Lessee’s obligations or liability for any 21 
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contamination resulting from Lessee’s use of the Premises prior to the effective 1 

date of this Lease.   2 

12. IMPROVEMENTS. Lessee accepts the Premises “As Is” and shall maintain 3 

the Premises in good condition throughout the duration of this Lease.  Lessee 4 

agrees to pay for all electrical, gas and water utility costs associated with use of 5 

the Premises, if any, during the term of this lease. 6 

If Lessee shall abandon, vacate or surrender the Premises during the Original 7 

Term or any Extended Term of this Lease, any personal property belonging to 8 

Lessee and left on the Premises shall be deemed to be abandoned, at the option 9 

of Lessor.  Lessee agrees to accept the site in its present condition, as is, and to 10 

improve the Premises at its sole cost and expense to the extent necessary to 11 

perform the uses described herein.  Any and all improvements performed or 12 

constructed by Lessee shall, at the end of the Lease term, become the property of 13 

Lessor. 14 

Lessee shall be granted no additional signage beyond what is already in place, 15 

subject to compliance with any City of Sunnyvale codes or ordinances. 16 

13. INDEMNIFICATION. Lessee shall bear full responsibility for the acts of 17 

their respective officers, agents and employees, and shall indemnify, hold 18 

harmless, and defend the City other from all claims of money or damages arising 19 

from the negligence, errors or omissions of such parties' respective agents, in the 20 

performance of this agreement.  Lessee, as a material part of the consideration to 21 
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be rendered to Lessor, hereby waives any claims for damages to goods, wares, 1 

and merchandise, in or about said premises and for injuries to persons in or 2 

about said premises, from any cause, except that no claim is waived by Lessee 3 

against Lessor for the intentional or negligent acts of Lessor for the types of 4 

coverages and in the amounts listed in Exhibit “A” which is attached hereto and 5 

incorporated by reference   6 

 Lessee further agrees to indemnify Lessor for all claims for damages or 7 

losses arising as a result of Lessee’s use of the property, specifically including but 8 

not limited to costs associated with investigation, testing, cleanup and/or 9 

remediation required pursuant to or resulting from environmental 10 

contamination.  Lessee’s obligations for liability under CERCLA shall survive the 11 

term of this Lease. 12 

14. ENTRY.  Lessee shall permit Lessor and its agents to enter into the 13 

Premises at any reasonable time, for the purpose of inspecting the premises, and 14 

for the performance of its normal municipal functions. 15 

15. ASSIGNMENT.  Lessee shall not assign this Lease, or any interest herein, 16 

in whole or in part, and shall not sublet the said Premises or any part thereof, 17 

without the prior, written consent of Lessor, and consent by Lessor to one 18 

assignment shall not be deemed consent to any subsequent assignment.   19 

Any such assignments or subletting without consent shall be void and shall, at 20 

the option of Lessor, terminate this Lease. 21 
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16. BREACH.  The occurrence of any of the following events shall be deemed a 1 

material breach of this Lease by Lessee, and shall constitute grounds for Lessor, 2 

at its sole discretion, to terminate the Lease:  3 

 a. The vacating or abandonment of the Premises by Lessee. 4 

 b. The failure by Lessee to make any payment of Rent, or any other 5 

payment required to be made by Lessee hereunder, as and when due, where 6 

such failure shall continue for a period of fifteen (15) days after the date when 7 

due. 8 

 c. Any transfer or attempted transfer of this Lease by Lessee contrary 9 

to the provisions of Section 15, above. 10 

 d. The failure by Lessee to use the Premises for homeless purposes in 11 

accordance with the Notice of Interest and the LBA.  12 

 e. The failure by Lessee to observe or perform any of the covenants, 13 

conditions or provisions of this Lease to be observed or performed by Lessee, 14 

other than described in b. above, where such failure shall continue for a period of 15 

ten (10) days after written notice thereof by Lessor to Lessee except as provided in 16 

subsection b. above; provided, however, that if the nature of Lessee's default is 17 

such that more than ten (10) days are reasonably required for its cure, then 18 

Lessee shall not be deemed to be in default if Lessee commences such cure 19 

within said ten (10) day period and thereafter diligently prosecutes such cure to 20 

completion.  Should Lessee default, Lessor may continue Lease in effect after 21 
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Lessee's breach and abandonment and recover Rent as it comes due, if Lessee 1 

has right to sublet and assign, subject only to reasonable limitations. 2 

 f. The appointment of a receiver to take possession of all or 3 

substantially all of the assets of Lessee.  4 

17. RE-ENTRY.  In the event of any breach of this Lease by Lessee, Lessor, in 5 

addition to any other rights or remedies, shall have the immediate right of re-6 

entry and may remove all persons and property from the Premises.  Such 7 

property may be removed and stored at any other place, for the account of and at 8 

the expense of Lessee.  No such re-entry pursuant to this provision shall be 9 

considered a forcible entry, and Lessee hereby waives all claims for damages 10 

resultant therefrom.  No such re-entry or taking possession of said Premises by 11 

Lessor shall be construed as an election on Lessor's part to terminate this Lease 12 

unless a written notice of such intention be given to Lessee in advance. 13 

18. EFFECT OF HOLDING OVER.  If Lessee remains in possession without 14 

Lessor's written consent, the Lessee shall pay one hundred twenty-five (125) 15 

percent of the Rent per month. 16 

 19. GENERAL PROVISIONS: 17 

 a. Exhibits, Plats and Riders.  Exhibits, plats, riders, clauses and 18 

addenda, if any, affixed to this Lease are a part hereof and are incorporated 19 

herein by this reference. 20 

Attachment C
Page 39 of 50



ONIZUKA AIR FORCE STATION LEGALLY BINDING AGREEMENT 
Page 40. 
 
 

PRIVILEGED AND CONFIDENTIAL 
ATTORNEY-CLIENT COMMUNICATION AND/OR WORK PRODUCT 

4833-8754-6634.16634.2  

 b. Venue.  Santa Clara County is hereby deemed to be a proper place of 1 

venue for transitory actions.  2 

 c. Marginal Headings.  The marginal headings and article titles to the 3 

articles of this Lease are not a part of this Lease and shall have no effect upon 4 

the construction or interpretation of any part hereof.  5 

 d. Time.  Time is of the essence of this Lease and each and all of its 6 

provisions in which performance is a factor.  7 

 e. Successors and Assigns.  The covenants and conditions herein 8 

contained, subject to the provisions as to assignment, apply to and bind the 9 

heirs, successor, executors, administrators and assigns of the parties hereto.  10 

 f. Quiet Possession.  Upon Lessee observing and performing all of the 11 

covenants, conditions and provisions on Lessee's part to be observed and 12 

performed hereunder, Lessee shall have quiet possession of the Premises for the 13 

entire Term hereof, subject to all the provisions of this Lease.  In the event the 14 

premises are damaged, destroyed or otherwise rendered unsuitable for the use or 15 

purposes intended by this Lease by an act or occurrence by a third party or by an 16 

Act of God, Lessee may request that this Lease be terminated.  Lessor, at its 17 

discretion, may elect to restore or repair the premises within a reasonable period 18 

of time so as to render the Premises suitable for the purposes intended by this 19 

Lease, or in the alternative, to terminate the Lease immediately without further 20 

notice. 21 
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 g. Prior Agreements.  This Lease contains all of the agreements of the 1 

parties hereto with respect to any matter covered or mentioned in this Lease.  No 2 

prior agreements or understanding pertaining to any such matters shall be 3 

effective for any purpose.  No provision of this Lease may be amended or added to 4 

except by an agreement in writing signed by the parties hereto or their respective 5 

successors in interest.  6 

 h. Partial Invalidity.  Any provision of this Lease which shall prove to be 7 

invalid, void, or illegal shall in no way effect, impair or invalidate any other 8 

provisions hereof and such other provision shall remain in full force and effect.  9 

 i. Cumulative Remedies/Compliance with all Laws.  No remedy or 10 

election hereunder by Lessor shall be deemed exclusive but shall, wherever 11 

possible, be cumulative with all other remedies at law or in equity available to 12 

Lessor.    Lessee shall comply with all federal, state and local laws and 13 

regulations.   14 

 j. Choice of Law.  This Lease shall be interpreted under and pursuant 15 

to the laws of the State of California.         16 

 k. Attorneys' Fees.  In the event of any legal action commenced to 17 

interpret or to enforce the terms of this Lease or to collect damages as a result of 18 

any breach of this Lease, the prevailing party in any such action shall be entitled 19 

to recover against the non-prevailing party or party all reasonable attorneys' fees 20 
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and costs, whether the matter was resolved by settlement, arbitration, or 1 

adjudication. 2 

20. NOTICES.  Unless otherwise stated in this Lease, all notices, statements, 3 

demands, requests, consents, approvals, authorizations, offers, agreements or 4 

other communications (collectively referred to in this Section for convenience as a 5 

"notice") which may be given or are required to be given by either party to the 6 

other party under this Lease or by law shall be in writing and shall be deemed to 7 

be given to the other party for the purposes of this Lease only (1) upon delivery 8 

thereof by personal service to the principal offices of the parties to this Lease; (2) 9 

by courier (which may include United States Express Mail, Federal Express or 10 

other nationally recognized courier service), charges prepaid; (3) when received by 11 

facsimile machine (if receipt thereof is acknowledged by the recipient or by giving 12 

such addressee a duplicate copy of such notice in the manner provided for 13 

elsewhere in this Section); or (4) upon three (3) business days following deposit 14 

thereof in the United States mail, postage prepaid, registered or certified mail, 15 

return receipt requested, addressed to the recipient at the address shown below 16 

or such other address as either party shall designate by notice from time-to-time. 17 

 18 
 TO LESSEE: [  ] 19 
 20 
 TO LESSOR: City Property Manager 21 
    P.O. Box 3707 22 
    Sunnyvale, CA 94088-3707 23 
 24 
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 IN WITNESS WHEREOF, Lessor and Lessee have executed this Lease in 1 

duplicate on the day and year written above. 2 

ATTEST:      LESSOR 3 
City Clerk      CITY OF SUNNYVALE 4 
 5 
 6 
By:       By:       7 
 City Clerk      City Property Manager 8 
 9 
 10 
       LESSEE 11 
APPROVED AS TO FORM:   [  ] 12 
 13 
 14 
       By:       15 
 City Attorney      16 
 17 
       By:     ______________________________ 18 
         19 
 20 

21 
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EXHIBIT E 1 
Terms and Conditions for the Regulatory Agreement 2 

3 
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City of Sunnyvale 1 
Regulatory Agreement and Declaration  2 

of Restrictive Covenants 3 
 4 
 5 
This Regulatory Agreement and Declaration of Restrictive Covenants (“Regulatory 6 
Agreement”), is made and entered into as of this ___ day of ___________, 2011, by and 7 
between the City of Sunnyvale, a municipal corporation (“City”) and [     ] and [     ] (“Parties”): 8 
 9 
Recitals 10 

1. Definitions 11 

2. Affordability and Occupancy Covenants 12 

2.1 Occupancy Requirements 13 

2.2 Allowable Rent 14 

2.3 Increased Income of Tenants 15 

3. Income Certification and Reporting 16 

3.1 Income Certification 17 

3.2 Annual Report to the City 18 

3.3 Additional Information 19 

3.4 Records 20 

3.5 On-site Inspection 21 

4. Operation of the Project 22 

4.1 Use of the Project 23 

4.2 Compliance with Loan Agreement 24 

4.3 Taxes and Assessments 25 

5. Property Management and Maintenance 26 
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5.1 Management Responsibilities 1 

a. Accounting Records 2 

b. Use of Income from Operations 3 

5.2 Management Agent; Periodic Reports 4 

5.3 Performance Review 5 

5.4 Replacement of Management Agent 6 

5.5 Approval of Management Policies 7 

5.6 Property Maintenance 8 

5.7 Non-Assisted Units 9 

6. Miscellaneous 10 

6.1 Lease Provisions 11 

6.2 Nondiscrimination  12 

6.3 Section 8 Certificate Holders 13 

6.4 Term 14 

6.5 Compliance with Loan Agreements and Program Requirements 15 

6.6 Notice of Expiration of Term 16 

6.7 Covenants to Run With the Land 17 

6.8 Enforcement by the City 18 

6.9 Attorney Fees and Costs 19 

6.10 Recording and Filing 20 

6.11 Governing Law 21 
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6.12 Waiver of Requirements 1 

6.13 Amendments 2 

6.14 Notices 3 

6.15 Severability 4 

6.16 Multiple Originals; Counterparts 5 

6.17 Captions 6 

6.18 Assignment of City Rights 7 

6.19 Binding on Successors 8 

6.20 Hold Harmless 9 

6.21 Restrictions on Sale, Encumbrances, and Other Acts 10 

Signatures 11 

Notary Page 12 

Exhibit A – Property Description (Legal) 13 

Exhibit B – Schedule of Assisted Units 14 

15 
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EXHIBIT F 1 
Form of Provider Release 2 

3 
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PROVIDER RELEASE UNDER  1 
LEGALLY BINDING AGREEMENT 2 

AMONG 3 
THE ONIZUKA AIR FORCE STATION LOCAL REDEVELOPMENT AUTHORITY, 4 

MIDPEN HOUSING CORPORATION 5 
AND 6 

CHARITIES HOUSING DEVELOPMENT CORPORATION 7 
 8 
 9 

 In accordance with that certain Legally Binding Agreement Among the Onizuka Air Force 10 
Station Local Redevelopment Authority, MidPen Housing Corporation and Charities Housing 11 
Development Corporation, dated ________ __, 2011 (“LBA”), the undersigned applicant for 12 
surplus property at the Onizuka Air Force Station, located in the City of Sunnyvale, California, 13 
pursuant to the homeless screening conducted by the Onizuka Air Force Station Local 14 
Redevelopment Authority (“LRA”) pursuant to the Defense Base Closure and Realignment Act 15 
of 1990, as amended, hereby withdraws its Notice of Interest and any claim for surplus property 16 
at the Onizuka Air Force Station.  17 
 18 
 19 
 20 
Dated: __________________________________ 21 
 22 
 23 
 24 
 25 
 26 
     _______________________________________________ 27 
     [Signature of Authorized Official of Homeless Provider] 28 
 29 
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MEMORANDUM OF AGREEMENT 

BETWEEN 

THE CITY OF SUNNYVALE, CALIFORNIA 

AND 

FOOTHILL DE-ANZA COMMUNITY COLLEGE DISTRICT 

 

 

 

THIS MEMORANDUM OF AGREEMENT (“Agreement”) is made as of the _____ 1 

day of ___________, 2011 (“Effective Date”), between the City of Sunnyvale, California, the 2 

Federally recognized local redevelopment authority for Onizuka Air Force Station, (the “LRA” 3 

or “City”) and Foothill De-Anza Community College District (the “District”).  The LRA and the 4 

District may be referred to jointly as the “Parties” or individually as a “Party.” 5 

 6 

WITNESSETH 7 

 8 
WHEREAS, the Onizuka Air Force Station (“AFS”) located in the City was 9 

recommended for closure by the 2005 Base Closure and Realignment Commission;  10 

 11 

WHEREAS, the property on which AFS is located (the “AFS Property”) will be 12 

disposed of by the Air Force Real Property Agency (“AFRPA”) pursuant to the Defense Base 13 

Closure and Realignment Act of 1990, as amended (the “Base Closure Act”);  14 

 15 

WHEREAS, the City is the Federally recognized local reuse authority required by the 16 

Base Closure Act to prepare a final redevelopment plan (“Redevelopment Plan”) for the AFS 17 

Property;  18 

 19 

WHEREAS, the Base Closure Community Redevelopment and Homeless Assistance 20 

Act of 1994, as amended (the “Redevelopment Act”) requires the LRA to submit to the United 21 

States Department of Housing and Urban Development (“HUD”) for review and approval a 22 

Homeless Assistance Submission (“HAS”) that includes the Redevelopment Plan, and a copy of 23 

all legally binding agreements that the LRA proposes to enter into with homeless providers 24 

selected by the LRA to implement homeless programs that fill gaps in the existing continuum of 25 

care; 26 

 27 

WHEREAS, pursuant to the screening process set forth in the Redevelopment Act and 28 

the Base Closure Act, the District submitted a Notice of Interest (“NOI”), set forth as Exhibit 29 

“A” to acquire approximately nine (9) acres of AFS Property (the “District Property” as more 30 

particularly described at Exhibit “B”) pursuant to a United States Department of Education 31 

(“DoEd”) sponsored public benefit conveyance (“DoEd PBC”). 32 

 33 
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WHEREAS, the NOI submitted by the District proposed and provided for, among other 1 

uses, an educational program that would provide significant benefits to the community.  The 2 

educational program described in the NOI and the District’s DoEd PBC application is hereinafter 3 

referred to as the “District Plan”; 4 

 5 

WHEREAS, the LRA and the District wish to enter into this Agreement to set forth the 6 

terms and conditions for the LRA to include the District Plan as part of the Redevelopment Plan 7 

for the AFS Property and for the District to implement the District Plan on the District Property 8 

in accordance with applicable law and to further the reuse and redevelopment of Onizuka AFS. 9 

 10 

NOW, THEREFORE, the Parties hereby agree as follows:  11 

 12 

ARTICLE I. LRA OBLIGATIONS. 13 

 14 

1.1 Redevelopment Plan.  The LRA will complete and file with AFRPA and HUD a 15 

Redevelopment Plan that includes the District Plan as a preferred use on the District Property 16 

and the conveyance of the District Property to the District pursuant to a DoEd PBC in 17 

accordance with the PBC Application filed by the District. 18 

 19 

1.2 The LRA reserves the right to consider and adopt alternate non-educational uses 20 

on the District Property that are inconsistent with the District Plan if the District’s DoEd PBC 21 

Application is rejected by the DoEd or not acted upon by DoEd in a timely manner, if the 22 

District Property is not conveyed to the District pursuant to a DoEd PBC, if the District for any 23 

reason is unable or chooses not to implement the District Plan as set forth in the NOI and the 24 

District’s DoEd PBC Application, or if the District for any reason is unable to comply with this 25 

Agreement. 26 

 27 

1.3 The LRA will keep the District informed in a timely manner as to all activities 28 

related to the Redevelopment Plan, the development and disposal of the AFS Property, and the 29 

implementation of the HAS.  Should the LRA acquire title and subsequently dispose of any 30 

portion of the AFS Property, it will inform the District of such eventuality prior to the LRA 31 

making any final disposal decision. 32 

 33 

ARTICLE II.  DISTRICT OBLIGATIONS. 34 

 35 

2.1 Submission of the PBC Application.  36 

 37 

 2.1.1 Within thirty (30) days following the LRA’s approval of a Redevelopment 38 

Plan consistent with the District Plan, the District shall submit to the DoEd a complete and final 39 

DoEd PBC Application for the District Property consistent with such District Plan. 40 

 41 
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 2.1.2 The District shall provide to DoEd, on a timely basis, such responses, 1 

updates or revisions to the DoEd PBC Application that are required or requested by DoEd.  2 

 3 

 2.1.3 The District shall submit to the LRA copies of all material documents 4 

submitted to or received from DoEd regarding the DoEd PBC Application for the District 5 

Property within fourteen (14) days after the submission or receipt thereof.  This obligation shall 6 

continue until the DoEd PBC Application is either approved or rejected by the DoEd. 7 

 8 

 2.1.4 The District understands and agrees that if DoEd denies, or fails to 9 

approve the District’s DoEd PBC Application on or before December 30, 2012, or before that 10 

date the District abandons its efforts to secure a DoEd PBC for the District Property, then, at the 11 

option of the LRA, this Agreement shall terminate and such termination shall be effective upon 12 

the LRA providing written notice to the District. 13 

 14 

 2.1.5 Upon DoEd’s approval of the DoEd PBC Application, the District shall in 15 

a timely manner proceed to implement the District Plan on the District Property on a schedule 16 

that complies with the requirements of 34 CFR Section 12.12(a)(1), as interpreted and applied by 17 

DoEd. 18 

 19 

2.2 Development and Reuse of the District Property/Modification of the District 20 

Plan 21 

 22 
  2.2.1 Except as provided in the following sentence, LRA/City and District 23 

Agree that development and use of the District Property shall be subject to the jurisdiction of the 24 

Division of State Architect (“DSA”) and the laws and regulations of the State of California 25 

governing community colleges.  To the extent not inconsistent with the foregoing, development 26 

of the District Property, including maximum density and intensity of uses, the general location of 27 

uses, the number and size of legal lots, the maximum height and size of the proposed 28 

improvements, requirements for the dedication and reservation of land for public purposes, for 29 

right of way and frontage dedications, utility easements, utility connections, storm drainage, 30 

infrastructure, traffic mitigation requirements and other standards of development applicable to 31 

the District Property shall be consistent with the Redevelopment Plan, the Sunnyvale Moffett 32 

Park Specific Plan and those specific City of Sunnyvale regulations governing the matters 33 

described in this sentence. The District acknowledges that its compliance with the 34 

Redevelopment Plan and the City’s Moffett Park Specific Plan was a primary inducement in 35 

securing (1) the LRA’s consideration and adoption of the Redevelopment Plan and (2) the LRA’s 36 

support and approval of such District DoEd PBC Application 37 

 38 

 2.2.2 Prior to commencing the use of the District Property or the construction or 39 

installation of any improvement on the District Property, the District shall prepare and submit to 40 

the City for administrative review a Concept Plan. 41 

 42 
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 2.2.3 The District shall process all appropriate environmental documents for 1 

individual projects as required by CEQA and its implementing regulations.  The District shall 2 

also notify the City of all projects on the District Property as that term is defined by CEQA. 3 

 4 

 2.2.4 The District shall not construct or make or permit the construction or 5 

making of any improvements on the District Property without providing the City with all 6 

documents and information related to any such improvements (“Construction Documents”), to 7 

ensure consistence with the Concept Plan, the Redevelopment Plan and the City’s Moffett Park 8 

Specific Plan.  The City may provide comments to any Construction Documents and the District 9 

agrees to give full consideration to all such comments received by the District within thirty (30) 10 

days following receipt of the applicable Construction Documents.  The District shall not begin 11 

construction of the improvement(s) under review by the City prior to the expiration of the thirty 12 

(30) day review period. 13 

 14 

 2.2.5 During the planning and development of the District Plan on the District 15 

Property, the District shall hold regular meetings, at least quarterly, with City representatives, to 16 

coordinate the planning, development, and operational issues of mutual concern, including the 17 

preparation, submission and review of concept plans, short range and long range development 18 

plans and Construction Documents.  Such meetings shall serve as a forum for exchange of 19 

information concerning the design and development of the District Plan as well as provide the 20 

opportunity for the City to advise the District of other development issues which may affect 21 

District Property or the AFS Property, as appropriate. 22 

 23 
 2.2.6 The District shall be responsible for obtaining utility services to serve the 24 

District Property.  The District shall pay all service charges, and all initial utility deposits and 25 

fees, for water, electricity, sewage, janitorial, trash removal, gas, telephone, pest control and any 26 

other utility services furnished to the District Property and the improvements on the District 27 

Property. 28 

 29 

 2.2.7 The District shall not contest, oppose, or challenge, nor fund or assist in 30 

any way any other person or entity to contest, oppose, or challenge before any local, state, or 31 

federal agency, or file or maintain any actions or proceedings before a court or administrative 32 

body to set aside, enjoin, challenge, appeal, or otherwise pursue any legal, equitable, or 33 

administrative remedies regarding the approval or implementation of any proposals, applications, 34 

approvals or permits (including any related environmental documentation) relating to the former 35 

Onizuka Air Force Station, or any proposed, approved, or existing uses at the former Onizuka 36 

Air Force Station that are consistent with the Redevelopment Plan, including but not limited to 37 

development proposals on any other parcel abutting the District Property. 38 

 39 

 2.2.8 The District may from time to time modify the District Plan; provided, 40 

that such District Plan modifications are consistent with the general intent of the District Plan, 41 

the Redevelopment Plan and the Moffett Park Specific Plan.  The District will solicit and 42 
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consider, to the extent feasible, ongoing City input in connection with material modifications to 1 

the District Plan that affect (1) site design and planning, (2) community design and development 2 

principles or (3) the surrounding neighborhood. 3 

 4 

 2.2.9 The District shall cooperate with the City and AFRPA to ensure that all 5 

easements and dedications are obtained and granted with regard to Innovation Way such that 6 

Innovation Way is open to the public. 7 

 8 

ARTICLE III. CONTINGENCIES 9 

 10 
3.1 Contingencies. The obligations of the Parties set forth under this 11 

Agreement are contingent upon the occurrence of following events (the “Contingencies”): 12 

 13 

 3.1.1 HUD approval of the LRA’s Homeless Assistance Submission, including 14 

the Redevelopment Plan;  15 

 16 

 3.1.2 The closure of Onizuka AFS and the disposal of the District Property by 17 

the AFRPA in accordance with the Redevelopment Plan; and  18 

  19 

 3.1.3 The designation by the Air Force, DoEd (and any State of California 20 

environmental regulator, as applicable) that the District Property is environmentally suitable for 21 

the intended purposes set forth in the District Plan.  22 

 23 

ARTICLE IV. ENTIRE AGREEMENT, AMENDMENT, WAIVER 24 

 25 
4.1 This Agreement contains the entire agreement and understanding of the Parties 26 

with respect to all rights and responsibilities associated with the AFS Property, and may not be 27 

amended, modified or discharged, nor may any of its terms be waived except by an instrument in 28 

writing signed by the party to be bound thereby. The Parties hereto shall not be bound by any 29 

terms, conditions, statements, warranties or representations, oral or written, not contained herein. 30 

This Agreement supersedes and replaces any prior agreements by the Parties.  31 

 32 

ARTICLE V.  NOTICES 33 
 34 

5.1 Any notice, request, demand, instruction or other document to be given or served 35 

hereunder or under any document or instrument executed pursuant hereto shall be in writing and 36 

delivered personally (including by messenger) or sent by United States registered or certified 37 

mail, return receipt requested, postage prepaid or by courier, postage prepaid and addressed to 38 

the Parties at their respective addresses set forth below, and the same shall be effective upon 39 

receipt if delivered personally or by messenger or two (2) business days after deposit in the mails 40 

if mailed. A party may change its address for receipt of notices by service of a notice of such 41 

change in accordance herewith.  42 
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 1 

 If to the LRA:  City Manager 2 

    City of Sunnyvale 3 

    456 West Olive Avenue 4 

    P.O. Box 3707 5 

    Sunnyvale, CA 94088-3707 6 

 7 

 With a copy to: George Schlossberg, Esq. 8 

    Kutak Rock LLP 9 

    1101 Connecticut Ave. NW, Suite 1000 10 

    Washington, DC 20036 11 

 12 

 If to the District: Vice Chancellor, Business Services 13 

    Foothill – De Anza Community College District 14 

    12345 El Monte Road 15 

    Los Altos Hills, CA 94022 16 

 17 

 With a copy to: Executive Director of Facilities, Operations and   18 

     Construction Management 19 

    Foothill – De Anza Community College District 20 

    12345 El Monte Road 21 

    Los Altos Hills, CA 94022 22 

 23 

 24 

ARTICLE VI. MISCELLANEOUS 25 
 26 

6.1 Survival and Benefit.  All representations, warranties, agreements, 27 

obligations and indemnities of the Parties shall, notwithstanding any investigation made by any 28 

party hereto, survive closing and the same shall inure to the benefit of and be binding upon the 29 

respective successors and assigns of the Parties.  30 

 31 

6.2 Assignment. Without written consent of the LRA, this Agreement is not 32 

assignable by any Agency, either in whole or in part.  The LRA may, in its reasonable discretion, 33 

assign this Agreement to another public entity provided that such public entity assumes and 34 

agrees to perform the LRA’s obligations hereunder.  35 

 36 

6.3 Applicable Law. This Agreement shall be governed by and construed in 37 

accordance with federal law and the laws of the State of California, as applicable.  38 

 39 

6.4 Severability. If any term of provision of this Agreement or the application 40 

thereof to any person or circumstance shall, to any extent, be invalid or unenforceable, the 41 

remainder of this Agreement or the application of such term or provision to persons or 42 
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circumstances other than those as to which it is held invalid or unenforceable, shall not be 1 

affected thereby, and each such term and provision of this Agreement shall be valid and be 2 

enforced to the fullest extent permitted by law.  3 

 4 

6.5 Entire Understanding of the Parties. This Agreement constitutes the entire 5 

understanding and agreement of the Parties with respect to the implementation of those portions 6 

of the Redevelopment Plan related to educational purposes pursuant to the Redevelopment Act 7 

and Base Closure Act.  If any provision of this Agreement conflicts with a provision of the 8 

District Plan or the Redevelopment Plan, the provisions of this Agreement shall control to the 9 

extent of such conflict.  10 

 11 

6.6 Title of Parts and Sections. Any titles of the sections or subsections of this 12 

Agreement are inserted for convenience of reference only and shall be disregarded in interpreting 13 

any part of the Agreement’s provisions.  14 

 15 

6.7 Time is of the Essence. In performance of this Agreement, time is of the 16 

essence. 17 

 18 

6.8 Multiple Originals; Counterparts. This Agreement may be executed in 19 

multiple originals, each of which is deemed to be an original, and may be signed in counterparts.  20 

 21 

ARTICLE VII. EXHIBIT LIST 22 
 23 

7.1 The following exhibits are attached hereto and made a part of this Agreement:  24 

 25 

Exhibit A: Foothill De-Anza Community College District Notice of Interest 26 

Exhibit B: Description of the District Property 27 
 28 

 29 

 30 

 31 

 32 

 33 

[Signature Page Follows] 34 

35 
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 1 
IN WITNESS WHEREOF, the Parties have approved this Memorandum of Agreement 2 

on the ___ day of ________, 2011.  3 

 4 

 5 

 6 

CITY OF SUNNYVALE, CALIFORNIA 7 

 8 

 9 

_______________________________________ 10 

By: 11 

 12 

Date: _________________________________ 13 

 14 

 15 

 16 

FOOTHILL DE-ANZA COMMUNITY COLLEGE DISTRICT 17 

 18 

 19 

_______________________________________ 20 

By: 21 

 22 

Date: _________________________________ 23 

 24 

 25 

APPROVED AS TO FORM: 26 

FOOTHILL DE-ANZA COMMUNITY COLLEGE DISTRICT 27 

 28 

_______________________________________ 29 

By: 30 

 31 

Date: _________________________________ 32 

 33 

CITY OF SUNNYVALE, CALIFORNIA 34 

 35 

_______________________________________ 36 

By: 37 

 38 

Date: _________________________________ 39 

 40 

41 
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 1 

EXHIBIT A 2 

 3 

 4 

Foothill De-Anza Community College District 5 

Notice of Interest 6 

7 
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 1 

 2 

EXHIBIT B 3 

 4 

 5 

Description of District Property 6 
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FOOTHILL ‐ DE ANZA COMMUNITY COLLEGE DISTRICT EXHIBIT C
MASTER SCHEDULE ‐ EDUCATION CENTER SITE ACQUISITION & DEVELOPMENT
August, 2011

Jan ‐ 
Mar

Apr ‐ 
June

July ‐ 
Sep

Oct ‐ 
Dec 

Jan ‐ 
Mar

Apr ‐ 
June

July ‐ 
Sep

Oct ‐ 
Dec 

Jan ‐ 
Mar

Apr ‐ 
June

July ‐ 
Sep

Oct ‐ 
Dec 

Jan ‐ 
Mar

Apr ‐ 
June

July ‐ 
Sep

Oct ‐ 
Dec 

Jan ‐ 
Mar

Apr ‐ 
June

July ‐ 
Sep

Oct ‐ 
Dec 

FHDA ‐ NOI Application / Due Diligence
FHDA ‐ RFO ‐ Final Site Selection
Dept. of Aeronautics (Submit / Review / Approve)
City Amend / Approve  Re‐Use Plan
City / FHDA ‐ Negotiate MOU for 4.6 Acres
FHDA ‐ Prepare PBC for DOE
DOE ‐ Review and approval of PBC (8 acres)
State Chancellor's Office Review
CEQA Review 
Transfer Title Onizuka

Schematic Design / Design Development
Constrution Documents / Working Drawings
State Architect (ORS) Approval Process
Preconstruction Services
Guarnanteed Maximum Price Determination
Construction 
Occupancy

2011 2012 2013 2014 2015
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PLANNING COMMISSION MINUTES OF SEPTEMBER 26, 2011 

2. FILE #: 2010-7636 
 Location: 1080 Innovation Way (APN: 110-27-034, 036, 037) 
 Proposed Project:  Review of Amendments to the Onizuka Air Force Station 

Local Redevelopment Authority Redevelopment Plan 
(Approved by the LRA December 2008), Legally Binding 
Agreement and Homeless Assistance Submission 

 Applicant / Owner: City of Sunnyvale /United States Air Force 
 Environmental Review: Statutory Exemption 15262, Feasibility and Planning 

Study and General Rule Exemption 15063(b) (3). 
 Staff Contact: Shaunn Mendrin, 408-730-7429, 

smendrin@ci.sunnyvale.ca.us 
 

Shaunn Mendrin, Senior Planner, presented the staff report. He noted the report is to amend 
the adopted 2008 Onizuka Air Force Station Redevelopment Plan and he further summarized 
the report.  

Comm. Sulser asked staff about the homeless shelter and the proposed relocation to the 
Armory site. He noted that the report stated that the City will be providing funds from the City’s 

housing mitigation fund, and asked if this only applies if they relocate to the Armory site. 
 
Hanson Hom, Director of Community Development Department, responded that there’s a 

Legally Binding Agreement (LBA) in 2008 to grant an incentive for the Homeless Advisory to 
relinquish their claims of their site in the Onizuka Air Force Base in exchange for an alternative 
site. At the time, the alternative site was not identified to relocate to, but there was an incentive 
of $8.2 million of the City’s housing mitigation funds. He further stated that since that time the 
National Guard relinquished their lease on the armory site in June this year, and the two 
homeless providers are interested in developing on the Armory site. The LBA going to Council 
on October 4, 2011 will include the same offer as 2008, including the $8.2 million. He further 
stated that the Armory site was appraised at $7.4 million and the funds would go towards the 
ground lease of the proposed property at 620 East Maude Avenue. 

Comm. Sulser responded that the City Council’s concern in the past is not to locate these uses 
close to industrial sites because it makes those sites less financially viable. He asked if the park, 
educational use, or the Veteran Affairs claim may affect the industrial sites’ viability.  

Mr. Hom noted that these uses are not subject to the City’s property tax revenue. He noted 
potential employment benefits and an educational facility is a huge investment to the City. 

Comm. Sulser asked if these uses are potential sensitive receptors that will affect the industrial 
sites’ viability. 
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Mr. Hom responded no, that a college or park is not as much of a concern as residential uses 
close in proximity to industrial sites. He noted air quality impacts and further stated that if it were 
an elementary school or senior housing then these uses would be more of a concern if they 
were to be located close to industrial uses. 

Mr. Hom stated that the relocation of the homeless shelter to 620 East Maude Avenue is a 
more suitable site. 

Vice Chair Larsson asked staff about potential traffic impacts since this site is close in 
proximity to US Route 237 and Mathilda Avenue. He asked how the City will manage the traffic 
if the community college or other uses on the site decide to expand in the future. 
 
Shaunn Mendrin responded that they will have to go through the California Environmental 
Quality Act (CEQA) process. 

Mr. Hom also added that the District Agreement will require them to go through CEQA review 
and provide mitigation per City standards. 

Vice Chair Larsson asked if the Veteran Affairs property will have to go through CEQA review. 
 
Mr. Hom said that they will be conducting an environmental review, but the City has no ability to 
enter a similar VA agreement because they have the right to the property. He further stated that 
they will most likely have to go through National Environmental Policy Act (NEPA) review. He 
also noted that the Moffett Park Specific Plan includes more intensive use as far as uses in 
relation to traffic. 

Chair Hendricks asked staff if the funds go into the City’s General Fund. 

Mr. Hom responded yes, the proposed Housing Mitigation Funds of $7.4 million dollars is 
available for affordable housing and the lease payments would go to the City’s General Fund. 

Chair Hendricks asked staff, if a motion to approve this amendment passes, are they giving VA 
the right to develop a homeless shelter in a location not preferred by the City based on the 
reasons Mr. Hom explained previously. 

Mr. Hom responded its part of the Base Closure and Realignment Commission (BRAC) 
process, and that in order to gain control of the sites the City needs to recognize the VA’s 

claims. He noted that they have two options, to allow them to build low-income housing on 
without any incentives from the City, or to build on an alternative site with incentives and added 
benefits. He noted that the Armory site is the preferred location. 

Chair Hendricks asked the City Attorney if the Commission can have the motion recognize the 
claim that they feel that the Onizuka location is not a good site for a homeless shelter. 
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Kathryn Berry, Senior Assistant City Attorney, noted that the City does not have a lot of control 
over the (BRAC) process, clarifying the Commission’s concern is that the homeless housing 

location stated on the amendment is located on the Air Force Station, and that the proposed re-
location to the Armory site is not stated in the agreement. 

Shaunn Mendrin added that the BRAC process already entitles them to build housing if they 
choose to, regardless of any City policy. 

Chair Hendricks opened the public hearing. 

Chair Hendricks stated that there are no speaker cards. 

Chair Hendricks closed hearing.  
 
Vice Chair Larsson moved with staff’s recommendations to approve Alternative’s 1, 2, 
and 3; Approve and direct the City Manager to submit to the Department of the Air Force 
(AF) and the Department of Housing and Urban Development (HUD) an amended Onizuka 
Air Force Station Redevelopment Plan and amended Homeless Housing Submission. 
(Attachments A and B); Direct the City Manager to execute a Legally Binding Agreement 
with MidPen Housing and Charities Housing. (Attachment C); and Direct the City 
Manager to execute a District Agreement with the Foothill-De Anza Community College 
District (Attachment D).  Comm. Chang seconded the motion. 
 
Comm. Chang stated the amendments adhere to the Moffett Park Specific Plan, and 
accommodate the civic duties, and said he was able to make the findings. 
 
Chair Hendricks stated that he will support the motion and has been following this, especially 
the housing portion of the Plan. 
 

ACTION: Vice Chair Larsson made a motion with staff’s recommendations to 
approve Alternative’s 1,2, and 3; Approve and direct the City Manager to submit to 
the Department of the Air Force (AF) and the Department of Housing and Urban 
Development (HUD) an amended Onizuka Air Force Station Redevelopment Plan 
and amended Homeless Housing Submission. (Attachments A and B); Direct the 
City Manager to execute a Legally Binding Agreement with MidPen Housing and 
Charities Housing. (Attachment C); and Direct the City Manager to execute a 
District Agreement with the Foothill-De Anza Community College District 
(Attachment D).  Comm. Chang seconded.  

 

APPEAL OPTIONS: This item is scheduled to be considered by City Council at the 
October 4, 2011 City Council meeting. 
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