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Council Meeting: April 30, 2013

SUBJECT: Amendment to Agreement for the Operation of the Sunnyvale
Materials Recovery and Transfer Station (SMaRT Station®)

BACKGROUND

Bay Counties Waste Services (BCWS) began to operate the SMaRT Station
January 1, 2008, under a 7-year agreement awarded by Council in February
2007.

At the time the City issued the 2007 Request for Proposals (RFP) for the new
operator of the SMaRT Station, the City was in the process of replacing the
material recovery facility (MRF) equipment. Both proposers for the SMaRT
Station operating contract relied on a conceptual design for the new MRF on
which to base their proposals.

The design included an estimate of system outputs for minus 2-inch material.
The primary reason to remove this minus 2-inch material, referred to as “fines,”
is to prevent organics, dirt, grit, etc. from contaminating recyclable paper,
metals and plastic captured later in the MRF process. A secondary result is
that the fines have a high organic content and can be composted into a soil
amendment when blended with other, higher quality organic material, such as
yard trimmings. The previous operator of the MRF (GT /Zanker) marketed the
fines material removed by the old MRF equipment as compost feedstock
without additional processing. Contaminants contained in the fines were
mostly “trash” materials, such as plastics, metal, and paper that are routinely
and easily removed with simple machinery at the end of the composting
process.

The 2007 RFP provided proposers with a SMaRT operating agreement that
provides two primary forms of compensation to the Contractor:

e A fixed annual payment that is compensation to the contractor for
accepting, processing, and transferring Municipal Solid Waste (MSW),
recyclables and yard trimmings delivered by the SMaRT partner
agencies.

o A share of the revenues received from the sale of recyclable materials.
This share is a percentage tied to a sliding scale of revenue sharing
determined by the percentage of incoming solid waste that the operator
diverts from landfill disposal.
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Both proposers in the 2007 RFP process assumed that the fines would
continue to be removed in similar quantities, and with similar quality, and
submitted their proposals with annual payment proposals based on diversion,
cost, and revenue calculations consistent with those assumptions about fines
diversion.’

Soon after the new MRF equipment was installed, it was determined that the
new MRF changed the fines removal in two significant ways. First, a far larger
proportion of fines was captured by the new MRF, thus improving the
cleanliness of the recyclables recovered later in the process. Second, the fines
were more heavily contaminated. In addition to easily removed “trash” items,
contamination included significant amounts of glass. This resulted from glass
bottles being tumbled and broken in the trommels installed as part of the new
processing system (the previous equipment used a shaker screen that broke
less glass). Due to the amount of glass contamination, the compost processor
under contract to take the material would only accept 500 tons per month of
the fines for composting, out of a total fines production of 2,700 tons per
month. Other composters approached by the City and BCWS displayed similar
low levels of interest in the material.

EXISTING POLICY

Policy EM-15.2

Reduce the amount of refuse being disposed, generate recycling revenues, and
minimize truck travel to the disposal site through use of the Sunnyvale
materials Recovery and Transfer Station (SMaRT Station).

DISCUSSION

The SMaRT Station currently produces approximately 2,700 tons of fines
monthly. Due to the tumbling and breaking of glass containers in the trommels
during processing, the organic material has around 11% glass that is
considered contamination by the composting facility that would purchase the
material (Z-Best, located in Gilroy). As a result, only 500 tons of the material is
currently being composted and marketed. If processed to remove the
contaminant materials, which would include removal of glass, stones, and
other materials, the 2700 tons of material would be reduced by an estimated
25 to 50% to a monthly average of 1350 to 2,025 tons.

In preparing its proposal, the contractor reasonably assumed that a smaller
amount of fines material would be produced by the new MRF equipment and
that virtually all of it would be marketed and counted as diversion. This
diversion would help provide the operator with increased compensation
through a higher share of recycled materials revenues.
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Its inability to market the amount of fines it counted on has substantially
reduced BCWS’s share of overall recycling revenues compared to the
assumptions it used in proposing its annual payment. That is, the annual
payment would have been larger had BCWS (and the City) known how the new
MRF would change fines production and diversion. BCWS thus asserts that its
reliance on City-provided drawings, flow diagrams, and data led it to assume
higher recycling revenues and to propose an annual payment lower than it
would have otherwise, and that it will thus suffer financial hardship through
no fault of its own.

BCWS and the City have both been actively and cooperatively pursuing
solutions to the issues with marketing the fines, including exploring alternative
markets and researching possible processing equipment and regimens to
remove glass contamination from the fines. While BCWS continues to pursue a
solution to the fines contamination issues, it has requested an interim change
to the sliding scale of diversion and revenues to allow it to retain a larger share
of recycling revenues that is consistent with current knowledge about the fines.

Discussions between City staff and BCWS have resulted in what staff considers
an equitable interim resolution to the issue of the marketability of the fines as
described in the proposed contract amendment shown as Attachment A.

Key provisions of the proposed amendment include:

e An adjustment to the sliding scale of diversion and revenue sharing that
allows BCWS to share recycling revenue at lower percentages of diversion
The minimum diversion level for MSW is reduced to 13% from 17.5%

The City will retain 10 percent of the operator’s share of revenues until
the fines issue is resolved or the term of the agreement ends

The proposed changes to the sliding scale will allow BCWS to receive an
equitable share of revenues to offset its costs for operating the SMaRT Station.
The sliding scale of diversion to revenue share provides incentives for increased
diversion within an ambitious, yet reasonable range and sets a minimum
diversion level that is attainable without additional diversion of fines.
Retention by the City of a portion of the BCWS share of revenues during this
interim period provides BCWS with an incentive to continue vigorous efforts to
find a timely solution to the fines processing/marketing issues.

The staffs of the SMaRT Station partner cities, Mountain View and Palo Alto,
have reviewed the proposed amendment. They have indicated their
understanding of the reasons for the amendment and their approval of its
provisions.
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Staff is recommending approval of the attached amendment to the Agreement
for the Operation of the SMaRT Station to provide for a temporary adjustment
to the sliding scale of revenue share and minimum recycling level while the City
and the contractor pursue options for additional diversion of the fines.

- FISCAL IMPACT

With current market conditions, FY 2012/13 net recycling revenues are
projected to be $2,748,000. Under the current contract provisions, the cities
keep 91% of that, or $2,501,000. Under the proposed contract provisions, the
cities keep 55% or 1,511,000. The difference represents a revenue decrease to
the SMaRT Station fund of $990,000. After factoring out revenues distributed
to the other two cities, the revenue reduction to the Sunnyvale Solid Waste
Fund is projected to be $607,000 for FY 2012/13.

PUBLIC CONTACT

Public contact was made by posting the Council agenda on the City's official-
notice bulletin board outside City Hall, at the Sunnyvale Senior Center,
Community Center and Department of Public Safety; and by making the
agenda and report available at the Sunnyvale Public Library, the Office of the
City Clerk and on the City's Web site.

ALTERNATIVES

1) Authorize the City Manager to execute the attached First Amendment to
the Agreement for the Operation of the Sunnyvale Materials Recovery and
Transfer Station.

2) Do not authorize the City Manager to execute the attached agreement.
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RECOMMENDATION

Staff recommends Alternative 1: Authorize the City Manager to execute the
attached First Amendment to the Agreement for the Operation of the Sunnyvale
Materials Recovery and Transfer Station.

Reviewed by:

o John Stufflebean, Director, Environmental Services Department
Prepared by: Mark Bowers, Solid Waste Programs Division Manager

Approved by:

M. LugBbers
City Manager

Attachments

Attachment A: First Amendment to Agreement for the Operation of the
Sunnyvale Materials Recovery and Transfer Station (SMaRT Station®) between
the City of Sunnyvale and Bay Counties Waste Services, Inc.



ATTACHMENT A

FIRST AMENDMENT TO AGREEMENT

THIS FIRST AMENDMENT is made as of this day of April, 2013, by and
between the CITY OF SUNNYVALE, a municipal corporation (hereinafter referred to as
the “City”) and BAY COUNTIES WASTE SERVICES, INC., a California corporation

(hereinafter referred to as “Contractor”).

WHEREAS, the City and Contractor have entered into an Agreement for the
Operation of the Sunnyvale Materials Recovery and Transfer Station for the period
January 1, 2008 through December 31, 2014, and dated February 13, 2007

(“Agreement”).

WHEREAS, the Agreement sets a minimum Recycling Level, and provides for a
sliding scale of revenue sharing between City and Contractor based on the Recycling
Level achieved by the Contractor; and

WHEREAS, the Agreement defines “Recycling Level”, as the percentage of the
Municipal Solid Waste (including Publicly Hauled Waste) entering the Station which is
diverted from land disposal by Contractor’s operations and thereafter recycled
calculated as shown on Exhibit S to the Agreement; and

WHEREAS, Contractor’s ability to divert recyclable materials from Municipal
Solid Waste is dependent upon, among other things, the characteristics and
capabilities of the materials recovery facility (hereinafter referred to as “MRF”)
equipment provided by the City at the SMaRT Station, and

WHEREAS, the City and Contractor entered into the Agreement following a
competitive request for proposals process conducted prior to the construction of the
current MRF equipment, based on preliminary drawings and flow diagrams prepared

by City of the now-completed new MRF, and

WHEREAS, in preparing the Basic Annual Payment (the fixed portion of the
Contractor’s compensation as defined in the Agreement) portion of its proposal,
Contractor and other proposer(s) made Recycling Level assumptions and
expense/revenue projections based on those preliminary drawings and flow diagrams
and on City provided data regarding the capabilities and accomplishments of the old
MRF that was being replaced, and



WHEREAS, in preparing the Basic Annual Payment portion of its proposal,
Contractor reésonably assumed that the new MRF would capture a minus 2-inch
material high in organic content (referred to as “fines” hereafter) which was similar in
quantity and character to the fines produced by the old facility, and that all of these

fines could be marketed for composting similar to the fines from the old system, and

WHEREAS, on July 1, 2012 the City declared the MRF completed and operable
and Contractor thereafter would be entitled to retain a percentage of recycling

revenues pursuant to Section 5.06, and Exhibit P of the Agreement, and

WHEREAS Contractor and City agree that the new MRF allows Contractor to

effectively remove recyclable materials from Municipal Solid Waste, and

WHEREAS, although the new MRF captures more fines than the old MRF, the
fines from the new MRF include more broken glass and rocks (“inerts”), that make it
more difficult to market the fines for composting, and Contractor now finds that a
reduced portion of the fines from the new MRF system can be marketed for
composting, thus reducing the overall recycling rate and substantially reducing its

share of overall SMaRT Station recycling revenues, and

WHEREAS, Contractor and City relied on drawings, flow diagrams and data
which led both Parties to assume higher Recycling Levels and recycling revenues, and
upon which Contractor proposed a Basic Annual Payment lower that it would have
made had the Parties known the actual quantities of marketable fines the new MRF
would produce, and Contractor contends that it will thus suffer financial hardship as

a result, and

WHEREAS, the City and Contractor understand that processing of the fines
material to enable it to meet current compost market specifications is likely to reduce
the gross amount of available fines to a smaller net amount suitable for marketing as

compost feedstock, and

WHEREAS, the City and Contractor are currently researching and working to

resolve issues of the marketability of the fines, and



WHEREAS, the City and Contractor entered into good-faith negotiations to
determine an interim equitable adjustment to the revenue sharing provisions in the

Agreement, and

WHEREAS, the City and Contractor wish to make certain temporary changes to
the Agreement, including Exhibit “P” attached hereto as Exhibit “A”, to equitably
adjust the minimum Recycling Level and the sliding scale of Recycling Level and
revenue share as shown in Interim Exhibit “P” attached hereto as Exhibit “B”, until a

final solution to marketing the fines is agreed upon, and

WHEREAS the City has paid Contractor recycling revenues in accordance with
the existing Exhibit “P” attached hereto as Exhibit “A” to date.

NOW, THEREFORE, THE PARTIES AGREE AS FOLLOWS:

1. First Amendment: The Agreement is hereby amended on the terms

herein. Capitalized terms used but not defined in this First Amendment shall have the
respective meanings assigned in the Agreement. Within fifteen (15) days after the date
of this First Amendment, the City will pay Contractor the amount of recycling
revenues to which Contractor is entitled under the Interim Exhibit P (as defined below)
since July 1, 2012, less the 10% retention on such amount as described in Section 7
below, which is estimated to be $600,000. This sum shall be subject to the

reconciliation process described in Section 8 below.

2. Termination: This First Amendment shall apply to the period beginning
July 1, 2012 through the Termination Date (the “Effective Period”). The Termination
Date is defined as the earlier of (a) such time that the Director of Environmental

Services and the Contractor agree that the fines are marketable for beneficial use and
those fines are diverted from land disposal, or (b) December 31, 2014, the expiration
date of the Agreement (the “Exf)iration Date”). If termination occurs pursuant to (a),
then fof Recycling Level and revenue sharing calculation purposes, the Effective Period
will end on the last day of the calendar month immediately prior to the Termination

Date.

3. Processing and Marketing Efforts: The Contractor shall use good faith
efforts to market the fines for diversion from land disposal, including working

diligently and promptly with City to resolve issues regarding processing of the fines to
3



make them marketable. Contractor shall not delay marketing and diversion of the
fines. Any and all costs for new equipment and/or modifications to existing equipment
that the City and Contractor agree are needed to make the fines marketable will be
paid by the City at City’s discretion. City may request evidence of good faith efforts to
market the fines from third parties and Contractor shall assist the City to provide this

evidence.

4. Progress Meetings: City and Contractor shall meet not less than

monthly to discuss the status and progress towards the necessary improvements to
the MRF and/or the marketing of the fines. City and Contractor will promptly share all

waste characterization studies conducted with respect to the fines.

5. Interim Recycling Level and Allocation of Revenues: The attached

“Exhibit P - Interim Recycling Level and Allocation of Revenues from Sale of Recycled
Materials” (attached hereto as Exhibit “B”, referred to as “Interim Exhibit P”) will be
used to determine the revenue shares of the City and Contractor under Sections 5 and
6 of the Agreement throughout the Effective Period. Interim Exhibit “P” shall expire

when this First Amendment terminates.

6. Minimum Recycling Level: Minimum Recycling Level in Article 3,
Section 3.05.B of the Agreement shall be thirteen percent (13%) during the Effective

Period.

7. Retention of Monthly Revenues: In addition to the City’s share of net

revenues from the sale of recyclable materials under the Agreement as modified by
this First Amendment, City will retain ten percent (10%) of such net monthly revenues
due Contractor during the Effective Period as an incentive for Contractor to use good
faith efforts to market the fines, including working diligently and promptly with City to
resolve issues regarding processing of the fines to make them marketable.
Notwithstanding any other provision in this First Amendment, within fifteen (15) days
after the Termination Date, the City shall pay Contractor all of the amounts so

retained without deduction or offset.

8. Reconciliations: The parties shall perform reconciliations of the

Recycling Level and allocation of recycling revenues during the Effective Period in
accordance with Section 6.07 as modified by this Section 8. Recycling Level shall be
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calculated per the Agreement as shown in Exhibit S attached hereto. The
corresponding revenue allocation shall be determined based on Interim Exhibit “P”,
and applying those percentages to the total amount of revenue earned during the
Effective Period. The resulting dollar amounts will be compared with the sum of the
monthly payments to the City and any adjustment made by means of a separate
payment from Contractor to the City or from the City to Contractor made within thirty
(30) days after the amount of the adjustment is determined.

8.1 Reconciliation Upon Signed Amendment: The parties shall

perform a reconciliation of the monthly Recycling Level and allocation of recycling

revenues beginning with the month of July 2012 through the most recent month
invoice submitted at the time this Amendment is executed. Within 15 days after the
date of this Amendment, City will pay Contractor the difference in the amount of
recycling revenues to which Contractor is entitled calculated under the Interim Exhibit
P, less the 10% retention on such amount described in Section 7, and the actual

amounts of recycling revenues paid to (or retained by) Contractor for the same period.

8.2 Reconciliations During the Effective Period: The parties shall

perform reconciliation(s) of the Recycling Level and allocation of recycling revenues at

intervals as described herein, but not less than annually beginning July 1, 2013, and

as of the Termination Date as described in Section 2 above.

8.3 Ifthe Termination Date occurs on or before June 30, 2013:

The parties shall perform a reconciliation of the Recycling Level and allocation of
recycling revenues for the period beginning July 1, 2012 and ending on the

Termination Date.

84 If the Termination Date occurs after June 30, 2013: The
parties shall perform a reconciliation of the Recycling Level and allocation of recycling

revenues for the period beginning July 1, 2012 and ending June 30, 2013, and
subsequent reconciliations will be performed 1) as of the Termination Date, and 2)
following the close of each of the City’s Fiscal Years (June 30) before the Termination
Date.



9. No Other Change: Except as expressly modified by this First

Amendment, all of the terms and conditions of the Agreement shall remain in effect.

IN WITNESS WHEREOF, the parties have executed this First Amendment as of

the day and year first above written.

ATTEST: CITY OF SUNNYVALE
CITY CLERK
By: By:
City Clerk City Manager
APPROVED AS TO FORM: BAY COUWT\;’ SERVICES,INC;
By: / W
City Attorney Name: Re@ELT ¢ (w0

Title: pESIPERT

By: ; W———*””’
o Y aspdir

Title: SEEAET7%)

(seal)



First Amendment Exhibit A
EXHIBIT P

Recycling Level and Allocation of Revenues
from Sale of Recycled Materials

Contractor's City's Recycling
Revenue Share Revenue Share Level Achieved
50.0% 50.0% 25.0-25+%
50.0% 50.0% 24.5-24.9%
47.0% 53.0% 24.0-24.4%
45.0% - 55.0% 23.5-23.9%
40.0% 60.0% 23.0-23.4%
35.0% 65.0% - 22.5-22.9%
30.0% 70.0% 22.0-22.4%
26.0% 74.0% 21.5-21.9%
26.0% 74.0% 21.0-21.4%
26.0% 74.0% ' 20.5-20.9%
26.0% 74.0% 20.0-20.4%
22.0% 78.0% 19.5-19.9%
18.0% 82.0% 18.0-19.4%
15.0% 85.0% 18.5-18.9%
12.0% 88.0% 18.0-18.4%
9.0% 91.0% 17.5-17.9%
6.0% 94.0% 17.0-17.4%
3.0% 97.0% 16.5-16.9%
0.0% 100.0% Below 16.5%

Rev 12/28/08 -

st



First Amendment

Interim Exhibit P

Exhibit B

Interim Recycling Level and Allocation of Revenues

from Sale of Recycled Materials

Contractor's Cities

Recycling Level Revenue Revenue
Achieved Share Share
18.5-19.0% 50% 50%
18.0-18.4% 50% 50%
17.5-17.9% 45% 55%
17.0-17.4% 40% 60%
16.5-16.9% 37% 63%
16.0-16.4% 33% 67%
15.5-15.9% 30% 70%
15.0-15.4% 28% 72%
14.5-14.9% 26% 74%
14.0-14.4% 24% 76%
13.5-13.9% 22% 78%
13.0-13.4% 22% 78%
Below 13.0% 0% 100%

First Amendment Exhibit B.docx



Exhibit S : ‘
Method for Calculating Recycling Percentage

The recycling level achiéved by the Contractor will be calculated as shown
below: -

A = Tons of Municipal Solid Waste coming into the SMaRT Station for the month
(*Note: Municipal Solid Waste does not include source separated yard trimmings

Source separated curbside and public haul materials and materials delivered to
the Buyback/Drop off Center. - See definition of Municipal Solid Waste in Exhibit
A) : .

B= 'Tons of Municipal Solid Waste placed in transfer trucks and hauled to the
Kirby Canyon Landfill for disposal during the month.

C = Percent of'incoming'Municipa! Solid Waste recovered during the month.

A-B/A=C

The following example shows how this formula will be used to calculate the
recycling level achieved:

A = 200,000 tons
B= 145,QOO tons .

200,000 tons -~ 145,000 tons /200,000 tons = 27.5% Recycled

Exhibit S ~ Page 1 of 1
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