
 Issued by the City Manager 

REPORT TO MAYOR AND COUNCIL 
 
 
 
 
 

 Council Meeting:  October 22, 2013 
 

 

NO:     

SUBJECT:  2013-7468 - Discussion and Possible Action on the 
Appeal by a Councilmember of a decision of the 
Planning Commission Approving related applications 
by Classic Communities (Applicant/Owner) For a 
Special Development Permit, Vesting Tentative Map 
and Mitigated Negative Declaration; 822-830 East 
Evelyn Avenue in the M3/ITR/R-3/PD Zoning District 
(APN: 209-14-007 & 209-14-011) 

REPORT IN BRIEF: 
 
Existing Site 
Conditions 

Two one-story light industrial buildings partially occupied 
with light industrial and commercial land uses. 

Surrounding Land Uses 
North Residential, Apartments (across East Evelyn Avenue) 
South Residential, Single Family Detached 
East Commercial 
West Residential, Multiple Family 

Issues Neighborhood Compatibility and Deviations for building 
separation distances and distance to the trash enclosure. 

Environmental 
Status 

A Mitigated Negative Declaration has been prepared in 
compliance with the California Environmental Quality Act 
and City Guidelines.  

Motions: Mitigated Negative Declaration 
Special Development Permit to allow 31 townhome 
units, including the removal of two existing light 
industrial buildings. 

Vesting Tentative Map to subdivide two properties into 
31 condominium lots and one common lot. 

Planning 
Commission Action 

Adopted the Mitigated Negative Declaration; and approved 
the Special Development Permit and Vesting Tentative 
Map subject to the attached Conditions of Approval. 

Staff 
Recommendation  

Uphold the decision of the Planning Commission by 
adopting the Mitigated Negative Declaration and 
approving the Special Development Permit and Vesting 
Tentative Map subject to the attached Conditions of 
Approval.  
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DISCUSSION: 

Project Description 
The proposed project includes the demolition of the two existing structures and 
the construction of 31 three-story, three-bedroom townhouse units.  All of the 
units will have a two-car garage.  Access to the garages is provided via a private 
access drive that loops around the site and connects to East Evelyn Avenue via 
a single driveway.  The Vicinity Map is located in Attachment A.  The Data 
Table for the project is located in Attachment B. 

The northwestern corner of the project site (north of Unit 26 and west of Unit 8) 
is affected by groundwater that is contaminated with Trichloroethene (TCE).  
The source of the TCE was a computer chip manufacturing facility previously 
located on the property to the west.  Because of the TCE in the groundwater, 
no units can be constructed over that part of the site.  The approximate 
location is shown on an exhibit in Attachment G.  As a result, the project has 
space constraints that further support the requested deviations.  These 
deviations are discussed later in the staff report.   

Requested Permit(s) 

• Special Development Permit 
A Special Development Permit (SDP) is required for site and architectural 
review to allow the development of 31 residential units located within the 
M3/ITR/R-3/PD Zoning District.  A SDP also allows flexibility with and 
deviations from Zoning Code requirements.  As part of this project the 
applicant is requesting the following deviations: 

o Separation distances between buildings;  

o Maximum distance to the solid waste/recycling enclosure; and 

o Solar Access (for the adjacent site to the west). 
 

• Vesting Tentative Map 
The purpose of the proposed Vesting Tentative Map is to allow the 
subdivision of the site into 31 residential lots and one common lot.  The 
Vesting Tentative Map vests the developer’s right to build the project for 
the life of the map.  It also protects the approved project against future 
Sunnyvale Municipal Code changes that might otherwise affect an 
approved project.  The Vesting Tentative Map is valid only in conjunction 
with the approved Special Development Permit and approved Conditions of 
Approval.  

ANALYSIS: 

Site Layout 
The proposed project includes the development of eight residential buildings, 
landscaping, and uncovered guest parking. The number of units per building 
varies from two to six.  Six of the units will have private fenced rear yards and 
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eight will have semi-private fenced front yards along East Evelyn Avenue.  The 
remaining units are clustered around a turfed central courtyard.  Most of the 
units have rear-entry garages, except for the six west side units that have the 
front oriented garage entrances adjacent to the front doors.   

Pedestrian access from the public sidewalk is provided via a network of 
pedestrian pathways along the front and/or rear of the units.  The pedestrian 
path network includes a central pathway to the turfed courtyard and a series of 
stamped concrete paths around the edge of the access drive (level with the 
roadway) to connect the residents to the sidewalk.  The site and architectural 
plans are located in Attachment E. 

Architecture 
The proposed development consists of 8 three-story townhouse buildings.  
Each unit contains a ground floor entrance and garage, second floor contains 
the living and kitchen areas, while the third floor contains the bedrooms.  The 
buildings are designed in a modern Craftsman style typical of many townhouse 
and apartment units being designed today.  All of the structures have four-
sided architecture (architectural details on all building elevations) and 
incorporate varying wall plains and projections, window treatments, surface 
textures and colors.  The ground floors also have a stone wainscoting to 
emphasize the base of the buildings.  Some of the end units also have useable 
balconies which further reduce the potential “bulkiness” of the buildings and 
create additional unit variety within the project.   

Development Standards 
The proposed project complies with most of the applicable Development 
Standards as set forth in the Sunnyvale Municipal Code.  Compliance with the 
requirements of the Zoning Code is demonstrated in the Project Data Table 
located in Attachment B.  The following items are those in which the applicant 
is requesting a deviation from the requirements of the code.  

• Requested Deviations 
Separation Distances Between Buildings 
The Municipal Code requires a building separation of 26 feet between 
buildings.  The proposed project will require a deviation from this standard 
for many of the distances between buildings around the central courtyard.  
The requested deviations would reduce the required separation distance 
between buildings from 26 feet to between 10 feet to 20 feet.  Additional 
information on the requested deviations is located in Attachment I.  Staff 
finds that the requested deviations are reasonable and typical for 
townhome style projects on irregularly shaped parcels. 

Distance to Solid Waste/Recycling Enclosure  
The zoning code requires that all residential units be located within 150 
feet of a trash enclosure.  While most of the project complies with this 
requirement, two of the proposed residences, Units 21 and 22, do not meet 
this requirement.  These units are approximately 170 feet from the nearest 



Page 4 of 10 

trash enclosures.  A deviation from this standard is being requested, staff 
supports this request. 

Solar Access Shading 
The Solar Access Analysis for the project indicates that the roofs of three of 
the one-story garages located on the adjacent apartment project will be 
shaded by shadows from the building located along the west side of the 
project.  The adjacent project consists of 8 three-story apartment buildings 
and a one-story leasing/recreation building located in the center of site, 
and over a dozen one-story carports located around the periphery of the 
site.  The proposed project would block the solar access to three of the 
adjacent carport structures.  The roof top shading constitutes about 9.5% 
of the total carport roof top area and about 2.6% of the total roof area of 
the entire adjacent residential project.  The project would not affect the 
existing solar access to the remaining structures.  There are currently no 
roof mounted solar energy or solar water heating systems on the affected 
carport roofs.  Consequently the proposed project will not eliminate or 
substantially reduce the ability of the adjacent property to have solar 
energy access.   

• Circulation/Parking 
Project access from East Evelyn Avenue will be provided via a 26 foot wide 
private drive that will provide the access to the private garages, the guest 
parking spaces, as well as provide access for emergency vehicles.  The 
eight buildings are located around the circular access drive.  Two enclosed 
parking spaces are provided for each unit along with 16 uncovered guest 
parking spaces.  The guest spaces are located in three areas of the project, 
near the project entrance, and in the southeast and southwestern portions 
of the site.  The project will also install new curb, gutter and sidewalk 
improvements along East Evelyn Avenue.   

• Landscaping and Tree Preservation 
The project meets the code requirements for landscape and useable open 
space.  The Landscape Plan indicates plans to plant 25 36-inch box trees 
(including 8 in the right-of-way), 22 24-inch box trees, 57 15-gallon trees, 
and landscape 35% of the site.  A tree inventory was prepared by a 
consulting arborist.  The survey identified 20 trees onsite.  Six of these 
meet the definition of a protected tree having circumferences of 38 inches 
or greater, four feet above the ground surface.  Two of the trees are 
redwoods, one is a coast live oak, another one is a callery pear, and two 
are California fan palms.  The callery pear is growing under the canopy of 
the coast live oak and will be removed.  The two fan palms are located in 
an area where the screening/privacy trees are proposed to be planted and 
will also be removed.  The project as designed would protect the redwood 
and coast live oak trees in place and remove all of the other trees.  These 
requirements are included in the conditions of approval. 
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As a result of meetings with the adjacent neighbors along Ajax Road, the 
applicant is proposing to enhance the landscaping along the southern 
property line by planting 36-inch box trees spaced 20 feet apart to provide 
additional privacy and screening between the proposed units and the rear 
yards of the existing single family homes.  The conceptual landscape plan 
identifies three species, Strawberry Tree (‘Marina’), Japanese Blueberry 
Tree and/or Flax Leaf Paperbark, as the possible screening trees.  These 
are shown on the Conceptual Landscape Plan.  Final species will be 
determined during the landscape construction plan process.  

• Open Space 
The project satisfies the code requirement for useable open space.  The 
functional private and public open space areas include: the semi-private 
fence front yards for the eight units adjacent to East Evelyn Avenue 
(though this area is not be counted as part of the Useable Open Space) 
and the six units with private fenced rear yards.  In addition, seven of the 
proposed units also have private balconies that are approximately five feet 
by twenty feet in size; these balconies are not counted in the useable open 
space calculations.  The remaining units face onto the turfed courtyard 
area in the middle portion of the project site.   

ENVIRONMENTAL REVIEW 

The Planning Division prepared and noticed an Initial Study for a Mitigated 
Negative Declaration for the project.  A copy of the environmental review 
document was available for public review at City Hall from July 15, 2013 to 
August 12, 2013.  No comments were received on the document.  A copy of the 
Mitigated Negative Declaration is contained in Attachment F. 
 
The proposed project is below the thresholds to require a traffic study or air 
quality analysis. The applicant provided an acoustical analysis which indicated 
that with standard building techniques interior levels meet the City’s adopted 
levels. Stormwater quality will be treated through on-site retention (per an 
approved stormwater management plan).  There was the potential for some 
noise impacts on the residential units facing the street from traffic along East 
Evelyn Avenue.  However the impacts are expected to be less than significant 
with the incorporation of the noise mitigation measures contained in the 
project Noise Study. 
 
The key environmental issue relates to the existing groundwater contamination 
beneath the northwestern corner of the property.  The groundwater in this area 
was contaminated with Trichloroethene (TCE) and other contaminants from an 
industrial use formerly located on the residential property to the west of the 
project site.  The source of the contamination has gone through remediation 
and is no longer a major concern.  However, some residual levels of TCE 
remain in the groundwater below the site.  At this time, the residual 
concentrations in the groundwater are slowly migrating northward away from 
the project site.  These residual concentrations are currently being monitored 
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by the County Health Department and several State agencies.  Additional 
information on the history and status of the groundwater contamination from 
the adjacent site is located in Attachment G. 
 
No “Potentially Significant” impacts were identified in the Initial Study and staff 
recommends that a Mitigated Negative Declaration be adopted for these 
applications.   
 
CITY COUNCIL APPEAL 
 
Councilmember Whittum appealed the Planning Commission’s approval of the 
project on September 10, 2013.  In his letter, Councilmember Whittum 
expressed concerns about the groundwater contamination from adjacent 
properties.  In his letter of appeal the Councilmember concluded with the 
following summary: “The presence of contamination raises doubts as to 
whether the site is physically suitable for this type of development, and 
whether the health of future residents is at issue. A review of the record in this 
matter raises additional General Plan and CEQA issues that merit review, 
including safety and traffic.”  The letter stating the Councilmembers reasons 
for the appeal is contained in Attachment J. 
 
COMMENTS ON THE APPEAL 

The appeal letter from Councilmember Whittum raised several issues.  The 
issues from the appeal letter, with additional discussion on each of the issues, 
are provided below.   
 

1) Does the groundwater contamination beneath the former Beacon Service 
Station (east of the proposed project) prevent the safe development of the 
project site?   

According to the information provided in the Phase I/Phase II 
Environmental Assessment, none of the residual groundwater 
contamination from the service station is affecting the project site.  This 
is because contaminants in groundwater move with the groundwater in 
the direction of flow.  The direction of flow for the groundwater in this 
area is toward the north-northeast.  The former leaking underground 
storage tanks were located near the northeast corner of the service 
station site.  Consequently the groundwater beneath the former service 
station site is moving northward under East Evelyn Avenue not toward 
the project site.  To confirm that no contamination had migrated 
westward under the project site, a monitoring well was installed near the 
northeastern corner of the project.  Water samples taken from that 
monitoring well did not identify any of petroleum-related contaminants 
identified underneath the former service station site.  For this reason, 
staff is not concerned that the residual groundwater contamination from 
the previous leaking underground storage tanks would affect the safety 
of the future residents.  
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2) Does the groundwater contamination beneath the former Philips 

Semiconductor site (west of the project) prevent the safe development of 
the project site? 

According to the information provided in the Phase I/Phase II 
Environmental Assessment, the groundwater remediation consisted of a 
pump and treat system that began in 1987.  Initially several extraction 
wells were used to remove and treat contaminated groundwater.  This 
was eventually reduced to a single extraction well.  Groundwater 
extraction was discontinued in 2009 and the residual groundwater 
plume is currently being monitored.  The former Philips Semi-Conductor 
site is now occupied by the Bristol Commons Apartment project.  The 
Regional Water Quality Control Board (RWQCB) considers the current 
residual groundwater contamination to be low risk. 

The area of the residual groundwater contamination is located 
underneath the northwestern corner of the project site.  The outline of 
the residual contaminated area is shown on Exhibit C-2 in Attachment 
E.  According to the monitoring results, the top of the residual 
contaminated groundwater plume is located between 25 and 30 feet 
below the ground surface.  Groundwater in this area is also flowing 
toward the north-northeast (away from the proposed residential units).  

Even though the RWCQB indicated low risk to potential residents, the 
applicant has chosen to avoid construction of units in the area where the 
proposed entry driveway is located. For this reason, and combined with 
the direction of flow of the groundwater (away from proposed units), staff 
is not concerned that the residual groundwater contamination would 
adversely impact the safety of future residents of the project. 

3) Will the proposed residential project adversely affect local traffic 
conditions?   

During the review of the project application, staff evaluated the potential 
for the change in peak hour vehicle trips.  According to the City’s impact 
fee calculation methodology the existing light industrial buildings 
generate more peak hour vehicle trips than the proposed 31 townhome 
units.  For that reason, staff finds that the proposed project would not 
exacerbate local traffic conditions.  

FISCAL IMPACT 

No fiscal impacts other than normal fees and taxes are expected.  
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PUBLIC CONTACT 

The applicant has conducted a series of group and individual outreach 
meetings with the neighbors along Ajax Road.  The primary design concerns 
were related to noise impacts from three-story units and lack of rear yard 
privacy (from the balconies facing their homes and the minimal rear yard 
setback).  As a result of these meetings, the applicant has reduced and/or 
screen the balconies facing the single family homes, removed one unit from the 
project (to reduce the massing of the units facing the single family homes), 
altered the orientation and size of many of the south-facing windows, and 
enhanced the landscaped buffer along the southern property line.  The City has 
received one letter from a resident along Ajax Road, a copy of the letter is 
contained in Attachment H.  

Notice of Negative 
Declaration and Public 

Hearing 
Staff Report Agenda 

• Published in the Sun 
newspaper.  

• Posted on the site.  
• 538 notices mailed to 

the property owners 
and tenants within 300 
feet of the project site.  

• Posted on the City of 
Sunnyvale's Website. 

• Provided at the 
Reference Section of 
the City of 
Sunnyvale's Public 
Library. 

• Posted on the 
City's official 
notice bulletin 
board.  

• City of 
Sunnyvale's 
Website.  

 
PLANNING COMMISSION MEETING 
 
The Planning Commission considered this project at its August 26, 2013 
meeting.  The Commission’s discussions focused on the groundwater 
contamination issues, the orientation and proximity of some of the proposed 
balconies, solar access for the adjacent site, the distance to the trash 
enclosure, and the compatibility with the adjacent single family homes. 
 
During the public hearing, one resident living in the adjacent single family 
homes addressed the Commission on the project.  The speaker stated that he 
appreciated the applicant’s efforts to modify the project design to be a better 
neighbor, emphasized the importance of having evergreen, fast growing and 
dense screening trees to protect the privacy of his backyard, and requested 
that Brisbane Box trees be used along the southern property line.  The 
Commission agreed with this request. 
 
Following their discussion of the project the Planning Commission voted 5-1 to 
approve the project, with Commission Larsson dissenting and Commissioner 
Kolchak absent, with revised Conditions of Approval regarding the privacy 
landscaping along the southern property line (Condition BP-15.b) and 
modifications to the balconies between units 20 and 21 and 22 and 23 
(Condition PS-1.b).  Commissioner Larsson indicated that he did not support 
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the requirement to modify the proposed balconies and would be voting against 
the motion.  The Commission’s revised Final Conditions of Approval are 
incorporated into Attachment D.  The minutes from the Planning Commission 
meeting are contained in Attachment K. 
 
STAFF CONCLUSION 

The proposed project is consistent with the General Plan and is compatible 
with the surrounding area.  The project will build 31 attached single family 
homes with two-car garages.  The requested deviations are reasonable and are 
necessary for the following reasons: to meet the City requirement for 75% 
minimum density and to address several unique physical limitations of the 
property (i.e. the irregular shape of the property and the groundwater 
contamination issues from an adjacent property).  The applicant has worked 
with the neighbors and City staff to address any potential neighborhood 
compatibility issues and to protect to the privacy of the residents of the single 
family homes located along Ajax Road.   

Staff was able to make the required Findings based on the justifications for the 
Permit.  Recommended Findings of consistency with the General Plan Goals 
and Policies and with the requirements for a tentative map are located in 
Attachment C.  The recommended Conditions of Approval are contained in 
Attachment D.  The Conditions of Approval in Attachment D include the two 
additional requirements placed on the project by the Planning Commission.  

ALTERNATIVES 

1. Deny the Appeal and uphold the decision of the Planning Commission to 
Adopt the Mitigated Negative Declaration, and Approve Special 
Development Permit and Vesting Tentative Map with the attached 
conditions of approval. 

2. Grant the Appeal and modify the decision of the Planning Commission to 
Adopt the Mitigated Negative Declaration, and Approve the Special 
Development Permit and Vesting Tentative Map with modified conditions 
of approval.  

3. Grant the Appeal and Adopt the Mitigated Negative Declaration, Deny the 
Special Development Permit and Vesting Tentative Map, and provide 
additional direction to City staff and the applicant. 

4. Grant the Appeal and Reject the Mitigated Negative Declaration, Deny the 
Special Development Permit and Vesting Tentative Map, and provide 
additional direction to City staff and the applicant. 
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STAFF RECOMMENDATION 

Staff concurs with the decision of the Planning Commission and recommends 
Alternative 1, to deny the Appeal and uphold the decision of the Planning 
Commission to Adopt the Mitigated Negative Declaration, and Approve Special 
Development Permit and Vesting Tentative Map with the attached conditions of 
approval. 
 
 
Reviewed by: 
 
 
 
Hanson Hom, Director, Community Development 
Reviewed by: Trudi Ryan, Planning Officer 
Prepared by: David Hogan, Senior Planner 
 
 
Approved by: 
 
 
 
Gary M. Luebbers 
City Manager 
 
 
 
 
 
 
Attachments 
A. Vicinity Map 
B. Data Table 
C. Recommended Findings 
D. Recommended Conditions of Approval (as modified by the Planning 

Commission on August 26, 2013) 
E. Site and Architectural Plans 
F. Initial Study for Negative Declaration 
G. Excerpt from the Phase I/II Report on Groundwater Contamination 
H. Letters from Interested Parties  
I. Analysis of Building Separation Deviation Request 
J. Letter Appealing the Planning Commission Approval 
K. Minutes from the August 26, 2013 Planning Commission Meeting 
 
 














































































































































































