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SUBJECT:   2012-7112 Discussion and Possible Action to Introduce an 
Ordinance to Amend Regulations for Telecommunication Facilities 
Located in Public Right of Way (Study Issue) 
 
REPORT IN BRIEF 
Using utility and City light poles for wireless telecommunication facilities (or 
cell sites) is an effective way for wireless carriers to provide service to hard-to-
serve areas of Sunnyvale. This study considers options for how to review these 
applications (see Attachment A for study issue paper). Although Sunnyvale has 
not had a large number of requests for these facilities, other nearby cities have 
experienced significant interest in using this technology to provide service to 
residential areas of their cities. 
 
In 2010, T-Mobile proposed using eight utility poles (known as joint poles, 
meaning joint usage by different utilities) to provide wireless coverage in 
residential areas of Sunnyvale. Since the Zoning Code does not clearly apply to 
poles in the public right-of-way (ROW), an encroachment permit from the 
Department of Public Works (DPW) was used. An encroachment permit is 
typically used for short-term public projects in the ROW and does not typically 
include public notification, rights to appeal, or discretion in applying design 
criteria or conditions of approval. 
 
In order to provide better direction and guidance to carriers and the public, 
staff recommends adopting the Criteria for Wireless Facilities on Joint Poles 
and Light Poles in the Public Right-of-way (see Attachment B for draft criteria). 
Staff also recommends amending the Zoning Code to require a planning permit 
for wireless facilities in the ROW. 
 
Initially, staff recommended using a staff-level Miscellaneous Plan Permit (MPP) 
or Planning Commission Use Permit for joint pole or light pole applications. 
After receiving feedback from an attorney for a wireless carrier prior to the 
Planning Commission hearing on October 22, 2012, staff recommended 
changing the permit type to a Design Review for these applications. The 
Planning Commission voted unanimously to accept the changes and 
recommended to Council to adopt the draft criteria and to amend the zoning 
code to include the change in permit type (Attachment C). 
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Design Review (DR) would assure the review is limited to design criteria and 
not to determine whether the use is necessary, which the courts have 
determined is beyond the scope of a city’s review. Design Review would still 
allow discretion in applying design criteria, and would include public notice 
and appeal rights to the community. Projects located away from sensitive 
locations, such as historic resource areas, a public park or a public school, 
would be reviewed through a staff-level DR application, with the decision 
appealable to the Planning Commission. 
 
If the proposed location is within 300 feet of those sensitive locations, or if the 
director determines that the facility creates a visual impact or is not in keeping 
with the visual character of the surrounding area, a Design Review with a 
public hearing would be required. That permit would be appealable to the City 
Council. 
 
On November 13, 2012, the City Council unanimously voted to continue the 
study so that staff and the telecommunication carriers could further discuss 
regulations. Staff invited several carriers to a meeting scheduled for August 13, 
2013. One person attended the meeting - a representative of AT&T. After the 
meeting, staff revised the draft criteria (shown as Revised in Attachment C) to 
address some of the concerns. The main change is to clarify that projects that 
do not meet the criteria can still move forward, but the project would be 
considered by the Planning Commission rather than staff. The point of the 
criteria is to provide threshold standards that, if met, would ensure a quick 
review by staff. If any criteria could not be met, the project is not denied, but 
the review is scheduled for the Planning Commission. 
 
BACKGROUND 
The City adopted wireless telecommunications zoning regulations in 1999, with 
the focus on wireless projects on private property. Since that time, there has 
been rapid growth and revolutionary changes in the wireless 
telecommunications field, with the focus moving from providing adequate 
coverage for car phones, to relying on wireless phones for home service, to the 
exploding use of mobile devices and the concomitant desire for data service. 
With this growth and expansion, wireless carriers’ needs have evolved from a 
focus for coverage to providing capacity to serve the growing numbers of mobile 
devices. Since a cell site serves a limited number of users at a time, the carriers 
need more sites closer to their users. This has resulted in having more, less tall 
cell sites, especially in residential areas. 
 
Providing service to some parts of Sunnyvale, especially residential areas, is a 
particular challenge because of the lack of taller structures on which to locate 
their antennas and equipment. One option for providing wireless coverage in 
these hard-to-serve areas is to use light poles or utility poles for new wireless 
facilities. These facilities can be individual poles to serve a certain location or a 
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broader solution known as DAS (distributed antenna system) where a large 
area is covered by a string of wireless facilities on utility poles. 
 
T-Mobile was seeking individual joint poles to cover specific areas of Sunnyvale, 
but stopped working on the project when AT&T proposed a merger, and the 
facilities were never approved nor built. 
 
EXISTING POLICY 
GOAL CV-1: Achieve a community in which citizens and businesses are 
informed about local issues and City programs and services. 

GOAL LT-2 Attractive Community: Preserve and enhance an attractive 
community, with a positive image and a sense of place, which consists of 
distinctive neighborhoods, pockets of interest, and human scale development. 

Policy LT-4.1 Protect the integrity of the City’s neighborhoods; whether 
residential, industrial or commercial. 

Policy LT-4.2 Require new development to be compatible with the 
neighborhood, adjacent land uses, and the transportation system. 

Policy LT-4.4 Preserve and enhance the high quality character of residential 
neighborhoods. 
 
CEQA REVIEW 
The proposed ordinance is exempt from CEQA under Section 15061.b.3 
because it can be seen with certainty that the act of adopting this ordinance 
will not impact the environment as no particular project is being considered as 
part of this action, and future projects will be subject to CEQA and zoning 
review at the time of application. 
 
DISCUSSION 
Much of Sunnyvale developed with large blocks of residential neighborhoods 
built around a public facility, such as a school or park, with neighborhood 
commercial uses on the perimeter (especially in south Sunnyvale). This 
development pattern makes it difficult for wireless carriers to serve the many 
residences in these large blocks because the Zoning Code prohibits wireless 
facilities on sites with residential uses. Although the carriers have used public 
parks and churches for wireless facilities, these sites may not always provide 
the carriers with the coverage they need. 
 
Wireless facilities can be found on taller buildings in commercial or industrial 
areas, on PG&E towers, on church steeples, on the roofs of buildings, or 
freestanding poles and towers built for their purposes. Wireless carriers are 
“vertical opportunists,” looking for tall structures on which to mount antennas, 
because objects such as buildings and trees can block the antenna’s signal. 
Given the difficulty in adding new tall structures, particularly in residential 
areas, carriers are increasingly looking at existing utility poles in the public 
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right-of-way on which to add their antennas. These poles are often the tallest 
objects in a neighborhood (the zoning height limit for buildings is 30 feet in 
single-family zones; however most of the homes are not 30 feet tall). The 
majority of the residential areas in Sunnyvale have overhead utility lines, with 
the utility poles located either in a property’s backyard or in front in the public 
right-of-way. 
 
A consortium known as the Joint Pole Association (JPA) owns the majority of 
these utility poles. PG&E, AT&T, Comcast, wireless carriers and other entities 
make up the Northern California Joint Pole Association (see Attachment D for 
their recent membership). Electric, telephone, and cable T.V. lines are typically 
found on joint poles (see Attachment E for a description of how joint poles are 
used). 
 
When a wireless company uses a joint pole for a cell site, they prefer to mount 
their antennas above the top wires (typically electrical lines), with the radio 
equipment and utility boxes mounted below the lowest line (typically cable or 
telephone, see Attachment F). The radio equipment used at this type of site is 
known as a “microcell.” This type of equipment can usually handle fewer calls 
and cover a smaller area than a typical wireless facility (or macrocell); 
therefore, an installation on a joint pole has a more limited use. The design of a 
typical joint pole wireless facility needs to have all necessary equipment 
mounted on the side of the pole, including the microcells and a PG&E meter 
that allows use of the power from the electric lines on the pole. There is 
typically no ground equipment associated with these facilities (see Attachment 
F for pictures of different types of facilities). 
 
The California Public Utility Commission (CPUC) has guidelines and rules for 
joint poles, and specifically for their use by wireless carriers. The CPUC does 
not treat commercial wireless providers as public utilities in the same sense as 
electric and landline telephone utilities in that local jurisdiction approval can 
be required for a wireless facility where it may not be required for a true utility. 
City-owned light poles can also be used for wireless facilities. The installation is 
generally the same on a light pole, but the City owns the pole (not the JPA) and 
has independent authority to allow its use for telecommunication facilities as 
the owner. 
 
Neither type of pole is set up to allow co-location of more than one carrier. This 
is because the equipment boxes are mounted on the pole below the lowest 
utility lines, and there are requirements to require climbing space for workers 
to climb the pole as well as possible structural issues due to weight on the 
pole. 
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Current Ordinance and Requirements 
In general, the Zoning Code provides regulations for private properties, because 
the public realm is historically where City or utility projects are located. In 
cases where the right-of-way (ROW) is used, it is typically for temporary 
projects for which an encroachment permit is obtained. The City Zoning Code 
has been applied to private uses in the ROW, such as fences. This study 
addresses only utility poles located in the ROW. 
 
Utility poles located in the rear yard of a residence are on land owned by the 
private property owner (in an easement) and the use of these poles for a 
wireless facility would be prohibited because wireless telecommunications 
facilities are prohibited on residentially used properties. 
 
When T-Mobile approached the City about using joint poles in the ROW, staff 
opted for the Department of Public Works (DPW) to issue an encroachment 
permit for each proposed site, with specific requirements for the permit (see 
Attachment F for a description of the requirements). DPW was the lead 
department, with support from the Planning Division and the Office of the City 
Attorney (OCA). As the City worked with T-Mobile on these projects, it became 
evident that the encroachment process had limitations. Encroachment permits 
do not have a formal noticing process and do not provide for an appeal process. 
Neighbors were frustrated by the process, and had no appeal rights should the 
permit have been issued. If the permit requirements were regulated by the 
Zoning Code, typical appeal procedures would apply and projects would be 
reviewed for compliance with design criteria. 
 
Types of Wireless Telecommunications Found in the ROW 
In general, there are two different types of wireless telecommunication facilities 
found in the ROW: Singular antenna sites, and distributed antennas systems 
(DAS). Singular antenna sites are those where a carrier sees a specific need in 
an area for which no other good option exists. In general, carriers prefer macro 
sites over micro because of the wider range of options allowed, including range, 
capacity and different types of antennas for the varying technologies used. 
 
A DAS is a project by a carrier or a third party that installs the infrastructure 
for a subsequent carrier to use. These facilities tend to string sites together by 
using fiber optic lines from pole to pole, and are typically used to cover a wider 
area with a definable network of sites. 
 
Other City Approaches 
Technology using poles in the ROW has been used in many different 
communities throughout the country, and specifically in nearby cities. Palo 
Alto, Los Altos and Mountain View recently had requests to install DAS and/or 
individual sites on joint poles throughout their cities. Each city used a different 
approach in reviewing the project. Palo Alto, which owns the power poles, first 
approved the project in concept, and then required each carrier to obtain 
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design review approval for each site. Mountain View treated the sites the same 
as any other wireless telecommunications facility, and required design review 
approval at a noticed public hearing. Both cities focused their review on the 
design of the site, specifically how the antennas were mounted on the poles. An 
example of a method of installation that was not approved in Mountain View is 
shown in Attachment E. Instead, Mountain View approved a design where the 
antennas are mounted inside a single fiberglass radome mounted on the top of 
the pole. Los Altos used the encroachment permit process, with the permit 
issued by Public Works. 
 
Items to Consider 
Wireless telecommunication facilities bring out a great deal of passion from 
members of the community. Residents that live closest to a facility do not want 
to have a cell site adjacent to them for the benefit of a larger area. Many people 
have concerns about the health impacts of the facilities, but the federal 
Telecommunications Act of 1996 prohibits communities from setting their own 
radio frequency (RF) emission standards. This restriction applies to joint pole 
sites as it would any other site. A city can require carriers to prepare an 
emissions study to prove the facility will not exceed federal standards. The 
City’s main purview in reviewing telecommunications projects is for aesthetic 
and compatibility concerns. 
 
Although there is often opposition to cell site applications, wireless users 
expect their device to work where and when they need them, and many people 
support having better coverage in their homes (known as “in-building” 
coverage). In Sunnyvale, that type of coverage may not be possible unless 
wireless facilities are allowed closer to the homes. Using existing utility poles 
for wireless facilities is a good alternative to a new monopole; however, under 
current rules, it is possible that a joint pole next to a sidewalk or park strip 
and immediately adjacent to a home can be used without public input, where a 
new freestanding pole at a public park would be required to meet setbacks, 
meet specific design criteria, and allow an appeal of any decision. 
 
In considering using a joint pole as a wireless telecommunication site, there are 
a few items to consider: 

• Due to CPUC rules governing safe distances from power lines, the 
antennas are required to have a six-foot clear zone from the top line to 
the bottom of the antenna. With a typical six-foot panel antenna, this 
results in a 12-foot extension from the top of the existing pole to the top 
of the antennas (which are typically 30-40 feet in height). 

• Carriers want from three to six cabinets/boxes mounted on the pole. In 
some cases, this and/or the antennas may require the pole be replaced 
due to structural load concerns. 

• Most power can be brought to the new pole-mounted meter directly from 
the power line on the pole, but if the existing power voltage is too high, a 
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transformer may need to be added to the pole, which would result in 
additional pole clutter. 

• Most telephone service (telco) can also be brought directly from the 
existing telephone lines on the pole, but there are cases where telco 
needs to be brought to the pole from a different pole. In a couple of the T-
Mobile cases, they proposed to add a new power or telco overhead line 
across the back of the adjacent residential property to the joint pole. The 
adjacent property owner, in these cases, would not only have a cell site 
on the pole next to their home, but could also have an additional 
overhead line running across the back of their property. 

• Finding an appropriate pole location is a balance between the carrier’s 
RF coverage needs and the area in which it is located. Staff believes it 
best to not have the cell sites located immediately in front of a home, but 
is better along the street side yard of a corner lot. Also, it may be more 
appropriate for a chosen pole to be on more heavily travelled roads, 
rather than on quiet residential neighborhood streets. 

• The carrier pays the JPA for use of the joint pole for a wireless site, and 
since no equipment would be on the ground, the City would not be 
compensated. It is possible for a carrier to use City light poles, for which 
compensation would be expected. 

• The City’s plan for undergrounding utilities should be considered 
whenever reviewing a joint pole application, since the long-term goal is to 
underground existing utility poles, especially along arterial roads. 

• Wireless facilities require periodic service, which consists of a technician 
visiting the site to tune the antennas and perform service on the radio 
equipment. 

 
Staff has identified the following objectives for review of telecommunications 
facilities in the ROW: 

• Allow public input on any proposal; 
• Provide clear direction to the carriers, public, decision-makers and staff 

about the process and standards used in review of an application; 
• Create an efficient and understandable process, preferably one already in 

use; 
• Prepare clear design and operational guideline criteria; 
• Include the staff Project Review Committee (PRC) in any joint pole 

application in order to have input from all key divisions and departments 
(Building, DPW, Public Safety); and 

• Regardless of permit type, an encroachment permit from DPW will be 
required for any construction in the public ROW (it would be an 
expanded encroachment review if no planning permit is required). 
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Criteria for Wireless Facilities on Joint Poles in the ROW 
For any type of application used (zoning or encroachment), design criteria 
should be established for requested installation (See Attachment B for draft 
criteria). If a project meets the criteria, the project can be reviewed by staff. 
Projects that do not meet the criteria would be heard by the Planning 
Commission. It is expected that the majority of projects would be able to meet 
the criteria. Criteria includes: 

• Acceptable poles would be located along arterials or residential collectors. 
• Poles in front of a home or across the street from the front of a home are 

not acceptable. 
• Pole height should not be increased beyond the minimum to meet CPUC 

standards (resulting in a 12 foot extension of the pole), unless the 
specific site location is not easily visible from nearby residences; overall 
height should not exceed 60 feet. 

• New overhead lines shall not be added to serve the wireless facility, 
• The number of equipment cabinets on a pole should be limited to three 

to minimize the visual impact to the surrounding area. 
• Utility poles that are an active part of the City’s underground utility 

program are not acceptable (but light poles in those areas can be 
considered). 

• Carriers shall defend, indemnify, and hold harmless the City for its 
facility. 

 
APPROACHES 
There are two basic permit options that can be chosen to address permitting of 
these facilities: An encroachment permit or a zoning permit. These types of 
permits can be summarized as follows:  
 
Encroachment Permit 
If a Planning permit is not chosen as the permitting option, this type of 
telecommunications facility would require an encroachment permit from DPW 
(see Attachment F for process used in the past). Any work in the public ROW 
requires an encroachment permit, but if an encroachment permit was the 
preferred permitting option, a more extensive review would be necessary to 
include public notification and a limited level of design review. 
 
Zoning Permit Options 
Amend the Zoning Code: If a planning permit is chosen to review these types of 
projects, Title 19 should be amended to clearly apply to facilities in the ROW. 
Permit types could include either a staff-level Design Review permit or a Design 
Review requiring public hearing. Both could include 300 foot noticing 
requirements, conditions of approval, and appeal options. A Design Review 
requiring public hearing would require a noticed public hearing. The staff-level 
Design Review permit could be appealed to the Planning Commission. This 
amendment would not change the regulation prohibiting a wireless 
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telecommunications facility on a residential property that has a residential use 
(except for personal use, as specified in the Zoning Code). An encroachment 
permit would still be required for any work proposed in the ROW, but that 
permit would focus on traffic control and ensuring public facilities are 
protected during construction. 
 
There are three basic application options to review these applications with 
existing planning permit types: 

1. Require Design Review with public hearing for all applications; 
2. Require Design Review without a public hearing for all applications; or 
3. Require a blend of permit types as shown below. 

 
Staff suggests that an appropriate approach is a blend of permit types as 
shown below. 
 
Design Review Requiring Public Hearing: Sites located or designed, as follows 
would require consideration by the Planning Commission: 

• If the facility is placed on a pole within 300 feet of a: 
o Public park; 
o Public school; 
o Heritage resource or landmark; 

• If it is determined it is in the public interest to have the item 
considered at a public hearing; 

• Projects that do not meet the Criteria for Wireless Facilities on Poles 
in the ROW. 

 
Design Review Without Public Hearing: This staff-level permit could be required 
for the following: 

• Other areas not defined above in the Design Review with public 
hearing section; and 

• Projects that meet the required design criteria. 
 
If a staff-level Design Review application (no public hearing) is deemed to create 
a potentially significant visual impact on the surrounding area, the permit 
could be elevated to the Planning Commission, as determined by the 
Community Development Director. 
 
FISCAL IMPACT 
There is no direct fiscal impact on the location of wireless facilities on joint 
poles. There would be a fiscal benefit if the facility were located on a City-
owned pole, in which case a rental rate can be applied. Regardless of the 
location, a carrier would need to indemnify the City from damages or accidents 
due to the facility being located in the public ROW. All types of review could 
include notice to nearby property owners and tenants, and decisions could be 
appealed. 
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PUBLIC CONTACT 
Public Contact was made through posting of the Council agenda on the City’s 
official-notice bulletin board, on the City’s Web site, and the availability of the 
agenda and report in the Office of the City Clerk. A public outreach meeting 
was held on September 12, 2012, at which a few people attended with 
specifying concerns about safety, commercial uses in residential neighborhoods 
and the desire to have better wireless coverage at their homes. Staff also met 
with industry representatives on September 19, 2012 in order to better 
understand their concerns and to learn more about the technology. 
 
On October 22, 2012, the Planning Commission considered the project at a 
noticed public hearing. Two letters were received for the project, one from a 
carrier’s attorney and the other from a Sunnyvale resident (see Attachment H). 
As a result of the letter from the attorney, staff revised the recommended 
permit type to Design Review, in order to make clear the intent of review by the 
City. The Planning Commission voted unanimously to accept the revised 
ordinance, and to adopt the recommended criteria for wireless 
telecommunications facilities in the public right-of-way. 
 
After the project was continued by the City Council on November 13, 2012 to 
allow further discussion with the telecommunications carriers, staff sent a 
meeting notice to the carriers involved in the study to gain additional feedback 
on the staff recommendations. On August 13, 2013, staff met with a 
representative of AT&T to discuss the staff recommendations. 
 
ALTERNATIVES 

1. Adopt a resolution to establish the Guidelines for Wireless Facilities on 
Joint Poles in the Right-of-way (Attachment B). 

2. Introduce an ordinance to amend the Zoning Code (Attachment C) to 
regulate telecommunication facilities located in the right-of-way with the 
following permit requirements: 

a. Require a Design Review with public hearing for wireless 
applications that do not meet the Guidelines for Wireless Facilities 
on Joint Poles, or are placed on a pole located within 300 feet of a 
public park, public school, heritage resource or landmark, or if the 
director determines that it is in the public interest to have the 
application referred to the Planning Commission for hearing. 

b. Require a Design Review without a public hearing for any other 
pole facility other than that described in 2.a. 

c. Require notification to property owners within 300 feet of the 
proposed location, and allow decisions to be appealed. 

3. Adopt an alternative with modifications desired by Council. 
4. Maintain existing Encroachment Permit Process. 
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RECOMMENDATION 
Staff recommends to City Council: Alternatives 1 and 2. 
 
Wireless carriers serve the entire community, and their customers expect good 
and consistent coverage for their wireless devices. But carriers have a 
responsibility to the community to design the best possible facility for the area. 
There is no denying the value good wireless telecommunications coverage 
brings to a community, but the carrier also has a responsibility to the 
community to build a facility that meets the City’s goals for design and 
compatibility. Using an existing taller structure to avoid adding new structures 
in a neighborhood is a value to the community. 
 
By amending the ordinance to clearly include these uses in the Zoning Code 
and to require a planning permit, guidelines and conditions can be used, and 
the community would have an opportunity to appeal the decision should there 
be a concern about the facility. Adopting clear, understandable policies and 
guidelines will assist the carriers, the public, staff and the decision-makers in 
considering a specific project. 
 
 
Reviewed by: 
 
 
 
Hanson Hom, Director, Community Development 
Reviewed by: Trudi Ryan, Planning Officer 
Prepared by: Andrew Miner, Principal Planner 
 
Reviewed by: 
 
 
 
Kent Steffens, Director, Public Works 
 
 
Approved by: 
 
 
 
Gary M. Luebbers 
City Manager 
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D. Northern California Joint Pole Association membership 
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New Study Issue 

2012 Council Study Issue 

CDD 12-06 Regulations for Telecommunication Facilities Located in the 
Public Right of Way 

Lead Department Community Development 

History I year ago None 2 years ago None 

11 What are the key elements of the issue? What precipitated it? 

In Sunnyvale, wireless telecommunication carriers have used traditional methods of providing 
service to their customers: antennas mounted on free-standing structures (monopoles, fake trees, 
PG&E towers) or on commercial/industriaI buildings. This hasworked well for the majority of the 
city, but as more people use (and demand) wireless service from their home, the carriers try to 
find ways to provide service in residential areas. In many areas of Sunnyvale, finding an 
appropriate location for wireless facilities is difficult, and the most used method of providing 
coverage in residential areas has been the use of park sites. 

Another option is being used more often, which is to use existing utility poles on which to place 
their antennas. The antennas are typically mounted above the top of the utility pole, with the other 
equipment on the pole below the lowest power line. These types of systems can be for individual 
stand-alone sites, or as part of a "distributed antenna system" (DAS). The advantage of using 
utility poles is that they already exist in a neighborhood. The disadvantage is that the poles are 
typically found in the public right-of-way, so only an encroachment permit from Public Works 
would be necessary and the proposed facilities would not be subject to zoning code 
requirements, public hearings, nor the right to appeal the decision. Also, the utility poles tend to 
be located immediately adjacent to homes. 

The City currently has a 'Toint pole" agreement with T-Mobile, which details the encroachment 
permit process for placing equipment on a utility pole in the City right-of-way. The process 
includes requiring them to notify neighbors within 250 feet of the site. Planning participates in this 
review, offering input on aesthetic concerns and compatibility issues. During the recent review of 
a joint pole site in the City, several neighbors complained about the design and location of the 
facility. The concern was mentioned that a wireless facility in a park would require a Use Permit, 
along with a hearing and the right to appeal the deicsion, but locating a facility on a joint pole 
across the park could be done through an encroachment permit process. 

This study would determine if wireless telecommunication facilities located on public right-of-way 
(which the zoning code does not cover currently) should be included in the zoning code or 
addressed through a separate ordinance. The study would determine standards for review, the 
type of permit necessary, public notification required, and appeal processes, should the code be 
changed. 

2. How does this relate to the General Plan or existing City Policy? 

GOAL CV-1 
Achieve a community in which citizens and businesses are informed about local issues and City 
programs and services. 

GOAL LT-2 Attractive Community 
Preserve and enhance an attractive community, with a positive image and a sense of place, that 
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Page 1 of 3



New Study Issue 

consists of distinctive neighborhoods, pockets of interest, and human scale development. 

Policy LT-4.1 Protect the integrity of the City's neighborhoods; whether residential, industrial or 
commercial. 

Policy LT-4.2 Require new development to be compatible with the neighborhood, adjacent land 
uses, and the transportation system. 

Policy LT-4.4 Preserve and enhance the high quality character of residential neighborhoods. 

3. Origin of issue 

City Staff Planning 

4. Staff effort required to conduct study Moderate 

Briefly explain the level of staff effort required 
Research of other cities' regulations and legal issues: public and industry outreach; preparation 
of reports; and, public hearings. 

5. Multiple Year Project? No Planned Completion Year 2012 

6. Expected participation involved in the study issue process? 

Does Council need to approve a work plan? No 
Does this issue require review by a BoardlCommission? Yes 
If so, which? Planning Commission 
Is a Council Study Session anticipated? No 

7. Briefly explain if a budget modification will be required to study this issue 

Amount of budget modification required 

Explanation 

8. Briefly explain potential costs of implementing study results, note estimated 
capital and operating costs, as well as estimated revenuelsavings, include dollar amounts 

Are there costs of implementation? No 

Explanation 

9. Staff Recommendation 

Staff Recommendation Support 

If 'Support', 'Drop' or 'Defer', explain 
Although the zoning code does not typically include projects in the public right-of-way, the 
placement of wireless telecommunications facilities is a unique situation. These "joint pole" 
applications propose a facility similar to those located on private property, but which are not 
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currently subject to the same review process. This study would clarify the City's intent about 
review process and requirements for these facilities. It is likely the City will have more of these 
types of applications, and it would be prudent to have deliberated and have clear direction on 
how best to process and review the proposals, and what type of public input is desired. 

Reviewed by Approve9 by 

.- 

Department Director Date 
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2010 Northern California Joint Pole Association Membership 
American Tower Outdoor DAS, LLLC 
AT&T CA   (SBC, PacBell) 
AT&T Wireless 
Alameda Power & Telecom 
Calaveras Telephone Company 
City & County of San Francisco 
City of Gridley 

 City of Lodi 
 City of Lompoc 
 City of Roseville/Roseville Electric 

City of Shasta Lake 
 ClearLinx 
 Comcast Corp.  
 Crown Castle Solutions 

Digital West 
 East Bay Municipal Utility District 

Frontier, A Citizens Communications Co. 
Geysers Power Company, LLC 
Global Valley (Evans Tele) 
Happy Valley Telephone Company 
Lassen Municipal Utility District 
MCI Metro 

 MCI Telecommunications Inc. 
Mpower/TelePacific Communications 
Merced Irrigation District 
Metro PCS 

 Modesto Irrigation District 
New Path Networks 

 NextG Networks of CA 
PG&E 

  Sacramento Municipal Utility District 
Sierra Telephone Company 
Siskiyou Telephone Company 
Sprint/Nextel 

 Sure West Telephone (Roseville Telephone) 
T-Mobile 

 Trinity Public Utility District 
Turlock Irrigation District 
Ubiquitel PCS 

 Verizon California Inc. (GTE of California) 
Verizon Wireless 

 Volcano Telephone Company 
Wave Broadband/Astound (RCN of California) 
Western States Teleport Corporation 
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MACKENZIE & ALBRITTON LLP 
220 SANSOME STREET, 14TH FLOOR 

SAN FRANCISCO, CALIFORNIA  94104 

 
TELEPHONE  415 / 288-4000 
FACSIMILE  415 / 288-4010 

 
 

November 6, 2012 
 
VIA EMAIL 
 
Mayor Tony Spitaleri 
Vice Mayor David Whittum  
Councilmember Christopher Moylan,  
   Jim Griffith, Pat Meyering,  
   Tara Martin-Milius and Jim Davis 
City Council 
City of Sunnyvale 
456 West Olive Avenue 
Sunnyvale, California 94088 
 

Re:  Ordinance to Amend Regulations for 
Telecommunication Facilities Located in the Public Right-of-Way 
City Council Agenda November 13, 2012 

 
Dear Mayor Spitaleri, Vice Mayor Whittum and Councilmembers: 
 
 We write to you on behalf of our client Verizon Wireless to provide further 
comment on the ordinance under consideration by the City of Sunnyvale (the “City”) to 
amend the Sunnyvale Municipal Code (the “Code”) to accommodate facilities in the 
right-of-way (the “Proposed Amendments”).  We appreciate the City’s careful 
consideration of our comments to the Planning Commission dated October 22, 2012 and 
restructuring of the Proposed Amendments.  By providing design review of wireless 
telecommunication facilities in the right-of-way, and avoiding “use” permit review where 
such use is already granted under state law, the Proposed Amendments focus the City on 
the issues properly within its jurisdiction.  As a result, we comment primarily on issues 
related to placement of ground-mounted radio equipment in the right-of-way and 
noticing.  We also comment on the Draft Criteria for Wireless Facilities on Joint Poles 
and Light Poles in the Public Right-of-Way (the “Design Criteria”) which gain greater 
significance under the Proposed Amendments. 
 
 Ground-Mounted Equipment 
 
 The proposed amendment to Code §19.54.040(l) provides that “Ancillary support 
equipment in the public right-of-way shall be located on a pole.”  In contrast, the Design 
Criteria provide that “Ground-mounted equipment can be considered in locations that do 
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not have residences immediately adjacent to the pole”.  This conflict should be addressed.  
In doing so, the Council should accommodate the variety of right-of-way wireless 
facilities in use today.  Most jurisdictions include placement of equipment in the public 
right-of-way adjacent to utility poles and light standards as one of the design options for 
right-of-way facilities.  In certain circumstances, diminutive equipment boxes in the 
right-of-way, such as in a median strip, screened by landscaping, can be preferred to a 
collection of pole-mounted equipment cabinets, particularly on a light standard.  There is 
no apparent justification to limiting the design flexibility to the pole itself where ground-
mounted equipment may be aesthetically superior in certain circumstances.  We 
recommend adding to the end of Code §19.54.040(l) the phrase “except where ground-
mounted equipment reduces visual impact.” 
  

Noticing 
 
Proposed Code §§19.98.040(a)(3) and (b)(3) provide for three hundred foot radius 

noticing of properties for facilities in the public right-of-way.  This is contrary to the 
noticing requirements provided for right-of-way facilities in many jurisdictions, which 
normally recognize that wireless facility permits in the right-of-way are a non-
discretionary exercise of the local jurisdiction’s authority to regulate “time, place and 
manner” under California Public Utilities Code §7901.1, and where traditional land use 
noticing requirements do not apply.  See, e.g., Code §13.08, Right-of-Way 
Encroachments.  Indeed, traditional land use noticing for right-of-way facilities would be 
inappropriate where three hundred foot radius noticing would include back yards of 
properties that have no relation to the street where the proposed facility is to be located.  
Consistent with the understanding reflected in the Proposed Amendments that wireless 
facility permits in the right-of-way are non-discretionary design review, and not the 
granting of a use permit, these noticing provisions should be revised to be consistent with 
traditional permitting in the right-of-way where notice is provided to parcels adjoining, 
abutting and across from the proposed right-of-way facility.  See, e.g., Los Angeles 
Municipal Code §62.03.2(III)(C)(3), Berkeley Municipal Code §16.80.050.  The Council 
may consider a 150-foot linear noticing along the right-of-way where the facility is to be 
located.  See, e.g., San Francisco Public Works Code, Article 25, §1512(b)(1)(A). 

 
Design Review Criteria 
 
Effectively drafted design criteria can help guide applicants toward successful 

designs of wireless facilities while reflecting community design preferences.  Overly 
restrictive design criteria, however, can stifle innovation and improved engineering and 
design.  We recommend revisions to the Design Criteria to meet these goals as follows: 

 
• Single-family residential zone poles.  Rather than prohibiting poles in front 

of or across from homes, this criterion should provide guidance on pole 
selection in residential zones.  For example: “Pole selection in residential 
zones should minimize aesthetic impacts through selection of poles adjacent 
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to trees and foliage that provide screening, placement away from primary first 
or second story views, placement on poles between parcel lines or adjacent to 
driveways and avoiding corner locations that can be viewed from multiple 
directions.”  

• Single-family residential zone height.  Maximum pole height is less relevant 
in communities with flat topography and heavy foliage, where the tops of 
poles are frequently above the view plane of pedestrians, vehicles and homes.  
This maximum height criterion is unnecessary given the following criterion, 
which merely limits the extension on existing poles. 

• Pole extension restriction.  This restriction is generally acceptable, although 
we recommend referencing California Public Utilities Commission General 
Order 95. 

• New overhead line restriction.  We question the enforceability of this 
restriction.  The City may not lawfully prevent telephone corporations from 
using the right-of-way under the statewide franchise granted under Public 
Utilities Code §7901.  In addition, distributed antenna systems in rights-of-
way are generally connected by overhead fiber-optic cabling.  This criterion 
should be deleted. 

• Three cabinet rule.  This type of restriction is short-sighted.  One can easily 
imagine a diminutive four-cabinet solution that is preferable to three large 
boxes on a pole.  This criterion should encourage aesthetically-sensitive 
design, by stating, for example: “Pole-mounted equipment must be designed 
to minimize aesthetic impacts while complementing the shape and size of the 
utility pole to maximize screening and minimize aesthetic impact.  Subject to 
state law requirements, pole-mounted equipment should be mounted at a 
sufficient height and best pole quadrant to minimize pedestrian view impacts 
and avoid incommoding public use of the street and sidewalk.”   

• Undergrounding.  Undergrounding districts are very difficult to fund.  
Accordingly many more poles are planned for undergrounding than ever are 
actually undergrounded.  Like other utilities, wireless providers should simply 
be required to remove or relocate their facilities once the proper permits have 
been granted for the removal of a utility pole. 

• Ground-mounted equipment.  Please see our comments above.  We believe 
ground-mounted facilities should not be prohibited in Sunnyvale.  Again, we 
would suggest aesthetic criteria for ground-mounted facilities rather than 
prohibition. 

• Indemnity.  This indemnity has no place in design criteria.  If necessary, 
indemnities can be included in application forms or permit forms signed by 
the applicant.   

 
Conclusion 
 
Again, we appreciate the revisions that have been made based on our prior 

comments to the Planning Commission.  As set forth above, the proposed amendments 
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should remain consistent with these prior revisions.  In order to be consistent, noticing 
should be limited to that associated with non-discretionary right-of-way permits.  
Similarly, design review should be focused on design and should not arbitrarily limit 
facilities with respect to the ground-mounting of equipment or number of cabinets on a 
pole.  We encourage you to pay particular attention to your design criteria as they will 
shape the wireless facilities that will ultimately benefit the Sunnyvale community with 
enhanced wireless services.   

 
Very truly yours, 

  
Paul B. Albritton 

 
 
cc:  Michael Martello, Esq., Interim City Attorney 
      Hanson Hom, Community Development Director 
 Trudi Ryan, Planning Manager 
 Andrew Miner, Principal Planner 
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MACKENZIE & ALBRITTON LLP 
220 SANSOME STREET, 14TH FLOOR 

SAN FRANCISCO, CALIFORNIA  94104 

 
TELEPHONE  415 / 288-4000 
FACSIMILE  415 / 288-4010 

 
  

October 22, 2012 
 
VIA EMAIL 
 
Gustav Larsson, Chair 
Maria Dohadwala, Vice Chair  
Commissioners Bo Chang, Glenn Hendricks, 
   Arcadi Kolchak, Russell Melton 
   and Ken Olevson 
Planning Commission 
City of Sunnyvale 
456 West Olive Avenue 
Sunnyvale, California 94086 
 

Re:  Ordinance to Amend Regulations for 
Telecommunication Facilities Located in the Public Right of Way 
Planning Commission Public Hearing Item #4, October 22, 2012 
 

Dear Chair Larsson, Vice Chair Dohadwala and Commissioners: 
 
 We write to you on behalf of our client Verizon Wireless with respect to the 
proposed amendment to the Sunnyvale Zoning Code to address the placement of 
telecommunications facilities in the public right-of-way.  We appreciate the thorough 
analysis by Planning Division staff and the opportunity to provide comment to the 
Planning Commission prior to any action being taken by the City of Sunnyvale (the 
“City”).  We recommend that the Planning Commission adopt the first and fourth 
alternative recommendations of staff, but not the second and third.  As set forth below, 
while the City may retain authority to regulate the aesthetic impacts of wireless facilities 
under its traditional right-of-way regulations, state law does not allow the City to require 
use permits for telephone corporations such as Verizon Wireless to use the public right-
of-way.  The proposed incorporation of the public right-of-way into Sunnyvale Zoning 
Code Chapter 19.54 is unlawful and must be rejected.1 
 
 State Law 
 
 Verizon Wireless is a “telephone corporation” as defined under California Public 
Utilities Code §234.  California Public Utilities Code §7901 grants a statewide franchise 

                                                
1 Should the Planning Commission elect to amend the Wireless Telecommunication Facilities chapter of the 
Sunnyvale Zoning Code, then it must address the illegal ban in Section 19.54.070 prohibiting wireless 
facilities on private property in residential zones, which violates 47 U.S.C. Section (c)(7)(B)(i)(II).  
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to telephone corporations for the placement of “telephone lines” and “poles, posts, piers, 
or abutments . . . and other necessary fixtures” to facilitate communication by telephone.  
This franchise applies to both traditional wire-line and wireless telephone companies.2  In 
other words, under this state law, telephone corporations are granted a state right to use 
the public right-of-way for their telephone facilities, and local jurisdictions are preempted 
from precluding such use.  In the same way, it is inappropriate for local jurisdictions to 
require use permit findings for a telephone corporation to occupy the right-of-way where 
that right has already been granted by the state.  For this reason alone, the City should 
continue to grant encroachment permits for wireless facilities in the right-of-way. 
 
 While the City cannot legally deny telephone corporations the use of the right-of-
way, the City does maintain the right to regulate the “time, place and manner” of the 
placement of wireless facilities in the right-of-way under California Public Utilities Code 
§7901.1.  Under recent federal court decisions, this state law has been interpreted to 
allow local jurisdictions to regulate the aesthetics of wireless facilities in the public right-
of-way.  While no state court has weighed in on this question, reasonable aesthetic 
guidelines for wireless facilities in the public right-of-way that do not conflict with other 
state laws governing facilities in the right-of-way may be appropriate.   
 
 Staff Alternative Recommendations 1 and 4 
 

Based upon the state law framework described above, the Planning Commission 
should reject the staff alternative recommendation of amending Sunnyvale Zoning Code 
Chapter 19.54 (Wireless Telecommunication Facilities) to include the public right-of-
way.  Instead the Planning Commission should follow staff’s fourth alternative 
recommendation to continue the encroachment permit process.  If the Planning 
Commission wishes to address community concerns regarding the absence of an appeal 
for facilities in the right-of-way, we suggest that you should direct staff to incorporate a 
protest process following the grant of an encroachment permit.  Protest procedures 
currently in place in other cities allow residents to challenge the granting of an 
encroachment permit through procedures before a public works hearing officer.   
 

Similarly, the Planning Commission should consider Planning Division staff’s 
first alternative recommendation to develop aesthetic guidelines for wireless facilities in 
the public right-of-way.  In this regard, Verizon Wireless could support reasonable 
aesthetic guidelines with respect to appearance such as color, bulk and height and other 
aesthetics impacts such as acoustics.  Reasonable aesthetic guidelines assist both the City 
and wireless providers in the timely processing of wireless facility applications 
acceptable to the community.  However, Verizon Wireless cannot presently accept the 
criteria proposed by staff.3 
                                                
2 See California Public Utilities Code §233, which defines “telephone line” to include telephony “with or 
without the use of transmission wires.” 
3 As drafted, we are concerned that the design criteria impermissibly dictate the technology to be used by 
wireless providers (See New York SMSA v. Town of Clarkstown, 612 F.3d 97 (2d Cir. 2010)) and may 
represent impermissible regulation of radio-frequency emissions in violation of  47 U.S.C. Section 
332(c)(7)(B)(iv).  
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Conclusion 
 
Verizon Wireless very much appreciates the opportunity to comment on the 

proposed amendment to the Sunnyvale Zoning Code.  Taking proactive steps to address 
placement of wireless facilities in the right-of-way is in the interest of wireless providers 
as well as the community.  We encourage you to provide direction to staff to modify the 
existing encroachment permit process to accommodate community concerns and to work 
with the wireless industry to develop reasonable guidelines to accomplish this laudable 
goal. 
   

Very truly yours, 

 
Paul B. Albritton 

 
 
cc:  Michael Martello, Esq., Interim City Attorney 
      Hanson Hom, Community Development Director 
 Trudi Ryan, Planning Manager 
 Andrew Miner, Principal Planner 
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File #: 
Location: 

Council Study Issue: 

Environmental Review: 

Staff Contact: 

Notes: 

2012-7112 
City-wide 

Consider Possible Regulations for Telecommunications 
Facilities Located in the Public Right-of-Way. 
Categorically Exempt Class 1 

Andrew Miner, (408) 730-7707, aminer@ci.sunnyvale.ca.us 

This item is scheduled to be considered by City Council on 
11/13/12. 

Andrew Miner, Principal Planner, presented the staff report. He said two letters were 
received after the report was completed and are provided on the dais. He said that one 
letter is from Mackenzie and Albritton LLP, representing Verizon, expressing concern about 
the type of permit that would be filed for telecommunications facilities in the public right-of
way, and another letter from a neighbor. Mr. Miner said also provided on the dais is a 
revised proposed draft ordinance changing the permit type from a Use Permit to a Design 
Review. 

Comm. Melton discussed with staff the Joint Pole Association and whether they are a 
private association. Comm. Melton commented that he thinks, aesthetically, that joint poles 
are a disaster. Mr. Miner indicated that the City does not have authority on the placement of 
poles in the right of way. He said staff has included in this study proposed criteria to help 
lessen the aesthetic impact of wireless equipment mounted on poles. Kathryn Berry, 
Senior Assistant City Attorney, discussed a case referred to in the Mackenzie and Albritton 
LLP letter and commented about City poles. Mr. Miner further discussed City poles, 
undergrounding of utilities and residential neighborhoods, and heights of light poles and 
joint poles. He said the wireless companies are looking for height. Comm. Melton 
commented that on his street, there are joint poles with street lights attached. 

Vice Chair Dohadwala said she is happy to hear that the wireless poles are not permitted 
in the backyard of residential areas and discussed with staff the undergrounding of utilities 
in regards to wireless carriers and Use Permits versus Design Reviews. Trudi Ryan, 
Planning Officer, provided an example of a Design Review. Ms. Berry provided further 
clarification about what is in the City's purview regarding cell towers which includes 
regulating the time, place, manner and aesthetics of the poles. Ms. Berry discussed what 
the City cannot impose or prohibit and the considerations that must be balanced by the City. 
Ms. Berry said the residential areas are not well covered by cell service. Mr. Miner added 
issues are not the same in industrial areas and residential areas, and discussed how 
microcells versus macrocells are meant to augment the eXisting network. 

Comm. Hendricks discussed with staff utility poles in residential backyards, easements on 
residential properties and the public right-of-way. Comm. Hendricks asked staff about light 
poles, joint poles and aesthetics. Ms. Berry and Mr. Miner addressed the issues of 
reviewing the aesthetics and differences of light poles and joint poles. Mr. Miner commented 
about the differences in leases and who can collect fees. Ms. Berry discussed the proposed 
ordinance and the 300-foot notice to allow public input about the aesthetics in the Design 
Review process. Comm. Hendricks further discussed aesthetics and the approval process 
with staff. Ms. Berry noted legal aspects. Comm. Hendricks expressed concern about 
aesthetics being the only tool to regulate and yet we cannot define what designs should 
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look like. Ms. Ryan added that since we do not know where a carrier needs coverage that it 
is difficult to determine what the optimal locations are. 

Chair Larsson opened the public hearing. 

Randy Okumura, External Affairs with AT & T, said he appreciates the discussion and the 
ordinance and the lead that Sunnyvale is taking on this issue. He commented about the 
time it takes to process an application. He said he supports the notion of the encroachment 
permit with some flexibility in the design. He said he respects that the Planning Commission 
has many different designs and configurations to consider. 

Mei-Ling Stefan, a Sunnyvale resident, said she understands this study was motivated by 
microcell applications and discussed her concern about 65 foot cell towers and macrocell 
criteria. She discussed the different types of permits for different types of cell applications 
including Use Permits and Miscellaneous Plan Permits. She said she would like the 
proposed ordinance to specify that it is for microcells only, and would like a decrease in the 
allowed height of the .poles from the stated 65 feet. She said she thinks antennas look better 
on light poles than. on utility poles. She said smaller antennas would create less impact than 
larger antennas and she hopes the Design Review for aesthetics would also include review 
of the structural integrity of the related pole. 

Chair Larsson closed the public hearing. 

Comm. Melton discussed with staff Design Review permits and the decision makers for 
these reviews. Comm. Melton discussed with staff points brought up by the speaker 
including structural integrity of poles, and the 65 foot pole height. 

Chair Larsson discussed with staff macrocells and poles. He noted that with the many 
changes cellular technology, that the ordinance should not specify only microcells. 

Comm. Hendricks asked staff about the revised draft ordinance in regards to changing 
Use Permits to Design Reviews with staff saying the revision of the permit type to a Design 
Review is clearer. 

Chair Larsson discussed with staff about revoking different types of permits including Use 
Permits or encroachment permits. Ms. Berry explained that an encroachment permit is 
normally temporary. 

Comm. Melton made a motion that included the revised ordinance on the dais, to 
recommend to City Council Alternatives 1 and 2 with modifications to: 1. Adopt 
Design Guidelines for Wireless Facilities on Joint Poles in the Right-of-way. 2. 
Introduce an ordinance to amend the Zoning Code to regulate telecommunication 
facilities located in the right-of-way with the following permit requirements: 

a. Require a Design Review with Public Hearing for wireless applications on 
utility or light poles located in Heritage Landmark or Resource areas, within 
300 feet of a Heritage Landmark or Resource or adjacent to a park or school, 
or if the Director of Community Development determines that the facility 
creates a visual impact or is not in keeping with the visual character of the 
surrounding area based on criteria defined in the Zoning Code. 
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b. Design Review with Public Hearing for any other pole facility other than that 
described in a. 

Comm. Hendricks seconded the motion. 

Comm. Melton said he learned a lot from this study and thinks the staff and citizen 
oversight about what is aesthetically acceptable is good, He said he likes the concept that 
the City retains the rights for time, place and manner for situations regarding structural 
integrity, 

Comm. Hendricks said he thinks this issue came about because there is a gap in the code 
and he likes the fact that the City is putting something in place, He said he has concerns 
about the aesthetics, 

Chair Larsson said he would be supporting the motion and he is glad we are using an 
existing process, 

Comm. Kolchak said he would be supporting the motion and commended Comm, Melton 
on his comments, He said it is important to have solid guidelines. 

Vice Chair Dohadwala said she would be supporting the motion and that she agrees with 
Comm, Hendricks that there was a gap in the code that this fills, 

ACTION: Comm. Melton made a motion on 2012-7246 to recommend to City 
Council Alternatives 1 and 2 with modifications to: 1. Adopt Design Guidelines 
for Wireless Facilities on Joint Poles in the Right-of-way. 2. Introduce an 
ordinance to amend the Zoning Code to regulate telecommunication facilities 
located in the right-of-way with the following permit requirements: 

a. Require a Design Review with Public Hearing for wireless applications on 
utility or light poles located in Heritage Landmark or Resource areas, within 
300 feet of a Heritage Landmark or Resource or adjacent to a park or school, 
or if the Director of Community Development determines that the facility 
creates a visual impact or is not in keeping with the visual character of the 
surrounding area based on criteria defined in the Zoning Code. 

b. Design Review with Public Hearing for any other pole facility other than that 
described in a. 

Comm. Hendricks seconded. Motion carried 7-0. 

APPEAL OPTIONS: This recommendation will be provided to City Council and 
is scheduled to be considered at the Council meeting on November 13, 2012. 




