LEASE BETWEEN CITY OF SUNNYVALE

AND 






OF SPACE ON ANTENNA TOWER

(description of where tower is located)


Dated __________________, 2003, between CITY OF SUNNYVALE, a municipal corporation (“Lessor”), having its principal place of business at 456 West Olive Avenue, Sunnyvale, California, 94086, and 







, a       (corporation/partnership/individual), (“Lessee”), having its principal place of business at _________________________________________________.

1.  The Site.  Lessor is the record owner of that certain parcel of real property located in the State of California, County of Santa Clara, City of Sunnyvale, commonly known as ___________________________, also known as Assessor’s Parcel No.  _____________ (the “Site”).  The legal description of the Site is contained in Exhibit A attached to and incorporated in this Lease.
2.  Lease of the Premises.

(a)  Premises.  Lessor hereby leases to Lessee and Lessee leases from Lessor that portion of the Site generally described as follows:  approximately ________ square feet of floor space on which Lessee, upon obtaining all necessary permits, shall install its planned equipment, which shall consist of Lessee’s communications equipment and space at approximately the ________-foot level on an existing one hundred foot (100’) antenna tower (the “Tower”) on the Site for placement of ____________________________ antennas and space for cable and conduit between the equipment room and the Tower (collectively the “Premises”).  A description of the Premises which shall be controlling in the event of any dispute is contained in Exhibit B attached to and incorporated in this Lease.

(b)  Improvements.  Upon Lessee obtaining all permits and approvals necessary for Lessee to be legally entitled to install facilities for providing           communication services at the Site, Lessee shall, in a timely fashion, install the facilities in accordance with the plans attached as Exhibit B and any conditions of approval imposed through the permit process.   Lessee shall obtain the consent of Lessor, which consent shall not be unreasonably withheld, for any structural modifications required to accommodate the Site not shown in Exhibit B and for installation of any additional antennas on the Tower, provided Lessor’s consent shall not be required for Lessee to repair and replace its existing antennas with antennas of like kind.  Lessee shall obtain all necessary governmental approvals and permits prior to installing equipment and antennas and shall provide Lessor with notice prior to the start of installation.  All Lessee contractors and subcontractors shall be duly licensed in the State of California.
(c)  Use of Tower by Lessee.  Lessee shall not install any equipment at the Site until it has, at its own cost and expense, provided one or more engineering studies which assure that the Site has sufficient load bearing capacity to accommodate Lessee equipment in addition to any equipment installed thereon by any other users or the City.   Lessee equipment shall not interfere with any other users’ or the City’s existing equipment.  Other existing users and the City shall not be required to move existing equipment to accommodate any such new equipment or new user.

3.  Rent.

(a)  Initial Term Rent.  Lessee shall pay to Lessor as base rent the sum of _____________________ Dollars ($__________) per month during the initial term of this Lease, due and payable on the first day of each month, in advance, beginning with the commencement date.

(b)  Utility Charge.  Lessee shall pay as additional rent the cost of utility service provided to the Premises by Lessor and attributable to Lessee’s use (“Utility Charge”).  Following commencement of operation of the Site, Lessee shall pay the estimated cost of the Utility Charge monthly in advance together with the monthly rent which the parties estimate at the Commencement Date to be __________________ Dollars ($________) per month.  At least annually during the Lease term, Lessor (or at Lessor’s election, Lessee) shall calculate the actual Utility Charge for the immediately preceding twelve (12) months based on readings from the utility meters at the Site and on the rates currently charged by the applicable utility.  Any excess paid will be credited to Lessee’s next due Utility Charge and any shortage shall be paid by Lessee to Lessor within ten (10) days of notice of such calculation.  Upon the first anniversary of the Commencement Date and on each such anniversary thereafter, at Lessor’s or Lessee’s option, the estimated Utility Charge paid monthly by Lessee may be increased or decreased to equal the average actual Utility Charge paid per month for the preceding year.  Calculation of the actual Utility Charge due shall be made jointly by Lessor and Lessee, and, if they cannot agree, by an arbitrator reasonably acceptable to both parties.
OR

Utility Service.  Lessee shall be solely responsible, at Lessee’s cost and expense, for the installation, maintenance, repair, and replacement of any utility service to be provided for Lessee’s use of the Premises.  Lessee shall be solely responsible for payment of all utility service rendered in connection with such use and shall be responsible for the installation, maintenance, repair, and replacement (if necessary) of metering equipment on the Premises to separately measure the utility service of Lessee on the Site, as distinguished from utility service furnished on the Site to Lessor and other users.

(c)  Annual Adjustment to Rent.  The Base Rent shall be increased annually on each anniversary of the Commencement Date (as defined below) of this Lease (the “Adjustment Date(s)”), including during any option period, to an amount equal to $___________ multiplied by a fraction, the numerator of which is the Consumer Price Index, All Urban Consumers (CPI-U), San Francisco-Oakland-San Jose Area, All Items (standard reference base period 1982-84 = 100) published by the United States Department of Labor, Bureau of Labor Statistics (the “Index”) as of the month immediately preceding the current Adjustment Date, and the denominator of which is the Index as of the month immediately preceding the Commencement Date; provided, however, that regardless of whether or not and the extent to which the CPI-U increases between the Commencement Date and the Adjustment Date, the rent shall not increase more than eight percent (8%) nor less than three percent (3%) on any Adjustment Date.  If the Index is discontinued or revised, such other government index or computation with which it is replaced shall be used in order to obtain substantially the same result as would be obtained if the Index had not been discontinued or revised.
(d)  Extension Term Rent.  In the event Lessee exercises its option for the first extension term, Lessor and Lessee shall mutually agree upon a rental amount for the first extension period, which amount shall be based on the rent for comparable space on a comparable site for similar use in Santa Clara County.  If the parties cannot agree on the rental amount within thirty (30) days of Lessee’s notice of exercise, then the parties shall designate a mutually acceptable arbitrator to determine the rental amount.  If the parties cannot mutually agree upon an arbitrator, they shall each appoint a separate arbitrator, who together shall appoint a third arbitrator, provided that each arbitrator shall possess demonstrable qualifications for appraising leases reasonably comparable to this Lease based on such appraisal experience within Santa Clara County, California.  The rental amount determined by the third arbitrator shall be the rental amount for the extension term.  The same method shall be used to determine the rental amount for the second extension if Lessee exercises its option for the second extension term.
4.  Term of Lease.  This Lease shall be for an initial term of ten (10) years.  Lessee shall have the right to extend its tenancy beyond the initial term for two (2) additional successive optional extension terms of five (5) years each on the same terms, covenants and conditions (except as to the number of remaining option terms) as are contained in this Lease.  Lessee shall exercise each option, if at all, by giving written notice of exercise to Lessor not less than sixty (60) days prior to the expiration of the then current term.

5.  Commencement Date; Governmental Permits.  The initial term of this Lease shall commence on the earlier to occur of either the first day of the first month following Lessee’s notice to Lessor in writing that Lessee has obtained all permits and approvals necessary for Lessee to be legally entitled to install its communications facilities for providing __________      communication services at the Premises, or _____________, 2003, (the “Commencement Date”).  Lessee shall be permitted to occupy the Premises and commence installation of the facilities upon receipt of all such permits and approvals and notice to Lessor as required in Section 2.  Any such pre-Commencement Date occupancy by Lessee shall be under all the terms and conditions of this Lease.

6.  Use of the Premises.  Lessee shall use the Premises as one of Lessee’s communications sites (a “_________ Site”) comprising a component of Lessee’s system (the “System”) for furnishing __________________________ services that Lessee is legally authorized to provide during the term of this Lease provided, however, Lessee will not use the Premises in a manner that would conflict with any existing users.   A _________ Site is a site at which radio, telephone and communications equipment and antennas are installed and used to send and receive radio signals to and from _______________ and to connect those signals to radio, telephone, or other communications facilities either directly, by means of cables, or indirectly, by means of transmitting and receiving facilities (including microwave antennas) located at the_________ Site.  Lessee shall not use the Premises for any other purposes without the written consent of Lessor.
7.  Access.  Lessor hereby grants to Lessee for the duration of this Lease, or any extensions thereof, a non-exclusive, irrevocable license, subject to the requirement that Lessee check-in at the front desk of the Corporation Yard administration building prior to entering the Premises and check-out prior to leaving, in and over the common areas at the Site and the following portions of the Site (collectively the “Access Areas”):  All areas providing physical access to or from the Premises by personnel and equipment from the nearest public right-of-way and utilities from the nearest service, including, but not limited to, walkways, staircases, and ladders; the roof of any building on which Lessee’s equipment is installed; and all utility ducts and conduits (including telephone, cable, or other conduits) and any other means by which heat, ventilation, air conditioning, power, communications signals, installation, service, and maintenance personnel, and any and all other products and/or services may be delivered to or from the Premises.  The rights granted to Lessee herein are for the purpose of installing, constructing, maintaining, restoring, replacing, and operating Lessee equipment located within or on the Premises or such Access Areas, including, in the case of an emergency, the right to install temporary facilities required to maintain continuous operation of the _________ Site including a fuel-powered electrical generator.  Such rights shall include the right of ingress and egress, twenty-four (24) hours per day, seven (7) days per week over such Access Areas for access to or from any of Lessee equipment; provided, however, that Lessee shall check-in at Lessor’s front desk in the Corporation Yard administration building prior to entering the Premises and check-out prior to leaving the Premises.

8.  Protections Against Interference.

(a)  Lessee agrees to install, maintain, and operate its equipment in a manner which does not interfere with the operation of Lessor’s and any other existing users’ properly operated communication equipment at the Site.  Prior to installation of any of Lessee equipment, Lessee shall, at its own cost and expense, be responsible for conducting any interference and compatibility testing necessary to determine the compatibility of Lessee’s, Lessor’s, and any existing users’ equipment.  Any such testing shall be conducted by a qualified third party electrical engineering firm that is reasonably acceptable to Lessor, Lessee, and any existing users.  Lessee will cooperate with Lessor and any existing users to resolve any interference resulting from the operation of Lessor’s, any existing users’, and Lessee’s equipment.  If such interference cannot be promptly resolved, in spite of the fact that all parties are operating within their duly assigned frequencies and in accordance with FCC rules and regulations, then Lessee agrees, at its own cost and expense, to take such action as is necessary to eliminate the interference and to cease operation of its equipment until the interference is eliminated, except for brief tests necessary for elimination of the interference.

(b)  Lessor shall provide Lessee with notice of any proposed installation of communication antennas on the Site.  Such notice shall include technical information from the party proposing such installation that is sufficient for Lessee to determine whether the installation will interfere with Lessee’s operation.  Lessee shall advise Lessor within ten (10) days after receipt of such notice whether, in Lessee’s reasonable discretion, the proposed use will cause any interference with Lessee’s operation of the System.  Lessor will not grant a lease to any party for use of the Site nor materially modify its use of the Site, except for a modification required for the public health and safety emergency communications services provided by Lessor, if such new use would interfere with Lessee’s operation of the System or diminish Lessee’s signal quality for the area serviced by the ________ Site.  Any future use of the Site which permits the installation of communication equipment, unless it is a use by Lessor required for emergency communications provided for the public health and safety and modified or alternate installations are not possible, shall be conditioned upon not interfering with Lessee’s operation of the ________ Site.  Lessee shall not be required to modify the _________ Site to prevent interference with any new communications use of the Site, unless the new communications use is by Lessor and is required to provide for public health and safety and alternate or modified installations are not possible, so long as Lessee operates the ________ Site within its assigned frequencies and in compliance with all applicable FCC rules and regulations.

9.  Damage and Destruction.  If the premises are, in whole or in part, damaged or destroyed, then:

(a)  If wholly damaged or destroyed so that all of the Premises are rendered unusable as a _________ Site, then upon either party’s election and notice to the other party, which notice must be delivered within thirty (30) days of such damage or destruction, this Lease shall then terminate and Lessee shall be liable for the rent only up to the time of such destruction and any rent prepaid by Lessee shall be returned pro rata to Lessee.
(b)  If the Premises are only partially damaged or destroyed and the Premises are still usable as a _________ Site, (or if neither party shall elect to terminate this Lease pursuant to (a) above), Lessor shall, within a reasonable time, repair the Premises with a reasonable reduction of rent from the time of such partial destruction until the Premises are again as fully usable by Lessee as they were before such partial damage or destruction; provided, however, that unless such partial damage or destruction is caused by Lessor, Lessor’s agents or employees, Lessor shall be obligated to repair or replace the Premises only, excluding tenant improvements constructed, installed, or placed on to the Premises by Lessee.  If such partial damage or destruction shall occur within three (3) months prior to the expiration of the Lease term or any extension term, then this Lease, if either Lessor or Lessee so elects, shall then terminate and Lessee shall be liable for rent only up to the time of such damage or destruction and any rent prepaid by Lessee shall be returned pro rata to Lessee.  A decision as to whether destroyed Premises (or condemned Premises for purposes of Section 10) are still usable as a ________ Site, shall be reasonably made jointly by Lessee and Lessor and, if they cannot agree, by an arbitrator reasonably acceptable to both parties.  The foregoing notwithstanding, Lessee may reoccupy the Premises for operation of the ________ Site in the event the Premises are rebuilt within eighteen (18) months of any such damage or destruction.
10.  Condemnation.  If all or part of the Premises is taken by condemnation such that the Premises are no longer usable as a _________ Site, this Lease shall terminate unless Lessee’s equipment can be relocated to another position at the Site acceptable to Lessor and Lessee.  Lessee shall be entitled only to that portion of the proceeds of condemnation that are directly attributable to the value and cost of relocation of Lessee’s equipment.

11.  Need to Prevent Unsupervised Access.  Lessee equipment is highly sensitive and is subject to federal requirements such that any entry on to the Premises be restricted.  Accordingly, Lessor shall not enter the Premises (other than in an emergency) unless it has given Lessee twenty-four (24) hours’ actual notice.  In case of emergency, Lessor shall make reasonable efforts to notify Lessee prior to entering the Premises and shall advise Lessee of any such entry promptly thereafter.  A spare key to Lessee’s equipment room shall be kept in a locked box in Lessor’s dispatch office for use by Lessor in an emergency situation.

12.  Termination by Lessee.  Lessee may terminate this Lease for cause upon giving thirty (30) days’ written notice to Lessor if any of the following events occur:

(a)  Lessee has made timely and complete application to all appropriate agencies and fails to obtain or loses any necessary permits, approvals or orders and is thereby unable to use the Premises as a _________ Site;

(b)  Lessee determines that the Premises is not appropriate for locating Lessee’s equipment for technological reasons including signal interference after a sixty (60) day testing period prior to Lessee’s obligation to permanently mount its equipment.  During such testing period, Lessee shall not be responsible to pay rent and is permitted to temporarily place its equipment at the desired location to see if it will work in a manner which fulfills the needs of the Lessee and does not interfere with the Lessor’s or any existing users’ equipment; or
(c)  Lessor fails to comply with any term, condition or covenant of this Lease and does not cure such failure within thirty (30) days after written notice thereof or in the event of a cure which requires in excess of thirty (30) days to complete, if Lessor has not commenced such cure within thirty (30) days of such notice and is not diligently prosecuting said cure to completion.  Lessee shall have the right to cure any default by Lessor following such notice and cure period provided Lessee has given Lessor an additional five (5) days prior written notice to undertaking such cure.  Lessee may deduct the cost of such cure from rent due hereunder upon presentation of an accounting of such costs to Lessor.
13.  Termination by Lessor.  Lessor may terminate this Lease upon the occurrence of any of the following:

(a)  failure by Lessee to pay any rent required hereunder when due if such failure shall continue for more than ten (10) calendar days after delivery to Lessee of notice of such failure to make timely payment; or
(b)  failure by Lessee to comply with any material term, condition or covenant of this Lease, other than the payment of rent, if such failure is not cured within thirty (30) days after written notice thereof to Lessee, or in the event of a cure which requires in excess of thirty (30) days to complete, if Lessee has not commenced such cure within thirty (30) days of such notice and is not diligently prosecuting said cure to completion.  Lessor shall have the right to cure any default by Lessee following such notice and cure period provided Lessor has given Lessee an additional five (5) days prior written notice prior to undertaking such cure.  Lessee shall pay the cost of such cure with the next rent due hereunder upon presentation of an accounting of such costs by Lessor.
14.  Warranties and Covenants of Lessor.  Lessor warrants and covenants that:

(a)  Lessor has legal right to possession of the Premises and the power and the right to enter into this Lease and that Lessee, upon the faithful performance of all of the terms, conditions, and obligations of Lessee contained in this Lease, shall peaceably and quietly hold and enjoy the Premises upon the terms, covenants, and conditions set forth in this Lease throughout the term of this Lease and any extensions thereof;
(b)  Lessor shall deliver the Premises to Lessee clean and free of debris on the Commencement Date and shall maintain the Site in a manner which will not interfere with Lessee’s use of the Premise as contemplated hereby;
(c)  Lessor shall make available to Lessee at the Premises, all presently existing utility services required by Lessee for purposes of the operation of Lessee’s equipment at the Premises, provided that Lessee may at its own expense (or Lessor may, if Lessee so requests, at Lessee’s expense) install any and all additional utility service facilities which are so required;
(d)  Lessor shall, during the term hereof, make payment of all real property taxes and general and special assessments levied against the Site and the Premises which it has the duty to pay within the time allowed by the taxing authorities in order to avoid penalty; 
(e)  Lessor shall maintain, at its expense throughout the term of this Lease, a policy of property insurance for perils usual to a standard “all risk” insurance policy in an amount equal to the full replacement cost of the Premises and all improvements now or hereafter located on the Site, excepting Lessee’s equipment, personal property, and trade fixtures; and
(f)  Subject to the provisions of Section 7 above, Lessee shall have access to the Premises from the nearest public way at all times.
15.  Warranties and Covenants of Lessee.  Lessee warrants and covenants that throughout the term of this Lease, Lessee shall maintain comprehensive general liability insurance, with a single combined limit of $1,000,000, insuring against claims arising out of and in connection with Lessee’s use or occupancy of the Premises.  Said policy shall name Lessor as an additional insured and shall contain cross liability endorsements.  Lessee shall also maintain a policy of property insurance for perils usual to a standard “all risk” insurance policy on all its personal property, fixtures, tenant improvements and alterations in, on or about the Premises.  Lessee shall furnish Lessor with a Certificate indicating the applicable coverage, upon request.  Lessee shall maintain the Premises in a clean, safe, and sanitary condition throughout the Lease Term.

16.  Liability and Indemnification.  Lessee shall at all times comply with all laws, ordinances, rules and regulations of municipal, state and federal governmental authorities relating to the installation, maintenance, height, location, use, operation, and removal of equipment authorized herein, and shall fully indemnify Lessor against any claim which may be sustained or incurred by Lessor as a result of Lessee’s negligent installation, operation or removal of such improvements.  Each party hereunder shall indemnify, hold harmless and defend the other party from any claim (including reasonable attorneys’ fees and costs) arising out of the breach of any covenant or warranty made under this Lease.  Except for the acts of Lessor and Lessor’s agents or employees, Lessor shall not be liable to Lessee for any loss or damages arising out of personal injuries or property damage on the Premises.  A party’s obligation under this paragraph to indemnify and hold the other party harmless shall be limited to the sum that exceeds the amount of insurance proceeds, if any, received by the indemnified party.
17.  Surrender.  Upon termination of this Lease, Lessee shall remove the equipment installed at the Premises by Lessee and shall surrender the Premises in as good order and condition as when first occupied by Lessee, wear and tear and damage by fire or other casualty excepted.

18.  Title To and Removal of Lessee’s Equipment.  Title to Lessee’s equipment, and all trade fixtures and personal property installed at and affixed to the Premises by Lessee shall be and shall remain the property of Lessee.  Lessee may, at any time, including any time it vacates the Premises, remove Lessee’s equipment, fixtures, and all of Lessee’s personal property from the Premises.

19.  Holding Over.  If Lessee holds over after this Lease has been terminated, the tenancy shall be month-to-month, subject to the provisions of this Lease.

20.  Assignment and Subletting.  Lessee shall not assign, sublet or otherwise transfer or encumber all or any part of Lessee’s interest in this Lease without Lessor’s prior written consent, which Lessor shall not unreasonably withhold.  Notwithstanding the foregoing, Lessee may assign or sublet this Lease or the Premises, or any portion thereof, without Lessor’s consent, to any entity which controls, is controlled by, or is under the common control with Lessee, or to any entity resulting from any merger or consolidation with Lessee, or to any affiliate of Lessee.  Should Lessor sell, lease, transfer or otherwise convey all or any part of the Site to any transferee other than Lessee, then such transfer shall be subject to this Lease and all of Lessee’s rights hereunder and the rights of Lessee to the Access Areas.

21.  Notices and Other Communications.  Every notice required by this Lease shall be delivered either by (i) personal delivery (including delivery by an overnight courier service which obtains confirmation of receipt) or (ii) postage prepaid, return receipt requested, certified mail, addressed to the Lessee, at _______________________________________, Attention ______________, or to the Lessor at 650 West Olive Avenue, Sunnyvale, California, 94086, Attention Manager, Information Technology Services, or at such other address as the intended recipient shall have designated by written notice. 

22.  Mutual Release; Waivers of Subrogation.  The parties release each other, and their respective authorized representatives, from any claims for damage to any person or to the Premises and other improvements in which the Premises are located, and to the fixtures, personal property, tenant improvements, and alterations of either Lessor or Lessee in or on the Premises and other improvements in which the Premises are located that are caused by or result from risks insured against under any insurance policies carried by the parties and in force at the time of any such damage.  Each party shall cause each insurance policy obtained by it to provide that the insurance company waives all right of recovery by way of subrogation against either party in connection with any damage covered by any policy.  Neither party shall be liable to the other for any damage caused by fire or any of the risks insured against under any insurance policy required by this Lease.

23.  Hazardous Substances.  Lessee agrees that it will not use, generate, store or dispose of any Hazardous Material (defined herein) on, under, about or within the Site in violation of any law or regulation.  Lessor represents, warrants, and agrees:

(a)  that neither Lessor nor, to Lessor’s knowledge, any third party has used, generated, stored or disposed of, or permitted the use, generation, storage or disposal of, any Hazardous Material on, under, about or within the Site in violation of any law or regulation; and

(b)  that Lessor will not, and will not permit any third party to, use, generate, store or dispose of any Hazardous Material on, under, about or within the Site in violation of any law or regulation.

Lessor and Lessee each agree to defend, indemnify and hold harmless the other and the other’s partners, affiliates, agents and employees against any and all losses, liabilities, claims and/or costs (including reasonable attorneys’ fees and costs) arising from any breach of any representation, warranty or agreement contained in this Section.  As used in this Section, “Hazardous Material” shall mean petroleum or any petroleum product, asbestos, any substance known by the State of California to cause cancer and/or reproductive toxicity, and/or any substance, chemical or waste that is identified as hazardous, toxic or dangerous in any applicable federal, state or local law or regulation.

24.  Confidential Information.  In connection with this Lease, and in connection with Lessor’s access to the Premises under the terms of this Lease, Lessee has or will disclose to Lessor certain information which is non-public, confidential and/or proprietary in nature, including, without limitation, Lessee’s equipment specifications, equipment configuration, frequencies in use and schedules of operation.  Such information, together with the terms and conditions of this Lease, and any studies or documents prepared in connection with this Lease which contain or otherwise reflect such information, are referred to in this Lease as “Confidential Information”.  Lessor shall not disclose the Confidential Information to any third party without the express written authorization of Lessee; provided, however, that Lessor may disclose the Confidential Information:

(a)  as required by law;

(b)  in confidence, to legal counsel, technical consultants, financing sources and prospective purchasers of the Property all with a need to know such information; or

(c)  in connection with the enforcement of this Lease.

Notwithstanding the foregoing, any information made a matter of public record through recordation of a Memorandum of Lease, or similar document, shall not be regarded as Confidential Information.  Lessor acknowledges and agrees that a breach of this Section will result in irreparable and continuing damage to Lessee, for which there will be no adequate remedy at law, and in the event of such a breach or a threatened breach, Lessee will be entitled to injunctive relief and/or a decree of specific performance, and all such other relief as may be legally available to Lessee.

25.  Waivers.  Any waiver of any right under this Lease must be in writing and signed by the waiving party.

26.  Written Agreement to Govern.  This Lease is the entire understanding between the parties relating to the subjects it covers.

27.  Attorneys’ Fees.  The prevailing party in any action or proceeding brought to enforce this Lease shall be entitled to recover its reasonable attorneys’ fees, costs, and expenses in connection with such action or proceeding from the other party.

28.  FCC Compliance.  Lessee shall be responsible for determination and compliance with all FCC requirements concerning RF emissions and standards.  Lessee shall be fully and exclusively liable for any damages resulting from failure to comply with such requirements and standards caused by Lessee’s installation and equipment, including all labor and equipment costs for determining the amount of emissions, all costs associated with eliminating excessive emissions, including, but not limited to, filtering, installing cavities, installing directional antennas, powering down systems, and engineering analysis, and all costs arising from third party claims against the Lessor attributable to emission non-compliance.

29.  Tower Marking and Lighting Requirements.  Lessor is responsible for compliance with all tower marking and lighting requirements of the Federal Aviation Administration (“FAA”) and the FCC.  Lessor shall indemnify and hold harmless Lessee from any fines or other liabilities caused by Lessor’s failure to comply with such requirements.

30.  Further Assurances.  In addition to the actions specifically mentioned in this Lease, the parties shall each do whatever may be reasonably necessary to accomplish the transactions contemplated in this Lease including, without limitation, execution of all applications, permits and approvals required of Lessor for installation of equipment at the Radio Site by Lessee; cooperation in obtaining Non-Disturbance Agreements from holders of senior encumbrances on the Property; and execution of IRS Form W-9 and a Memorandum of this Lease in form appropriate for recording in the county in which the Premises are situated.



IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the day and year first set forth above.

_________________________________,

CITY OF SUNNYVALE, California, a

a Corporation/Partnership/Individual


Municipal Corporation

By:






By:






Title:






Title: City Manager








Federal Tax ID No: 946-000-438

Date:



, 2003


Date: 



, 2003








ATTEST:








City Clerk








APPROVED AS TO FORM:








City Attorney
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