
 

 
CITY OF SUNNYVALE 

REPORT 
Administrative Hearing 

 
  January 28, 2009 
 
SUBJECT: Chris Brown, Lynda Brown, & Diane Hsu (Appleseed 

Montessori, Inc.): Application for a property located at 838 
West Fremont Avenue, 1302 Warner in a R-1 (Low Density 
Residential) Zoning District. (APN: 323-03-052): 

 
Motion 2008-1236: Variance from Sunnyvale Municipal Code 

section 19.48.020 to allow an existing 7’ tall fence (masonry 
and wrought iron) within a corner vision triangle at 
Appleseed Montessori childcare facility. 

 
REPORT IN BRIEF  
 
Existing Site 
Conditions 

Montessori childcare facility 

Surrounding Land Uses 
North Office/Residential (across Fremont)  
South Residential  
East Residential  
West Service Station (across Warner)  

 
Issues Variance (corner vision triangle): 

Fence height and location. 
Environmental Status A Class 5 Categorical Exemption relieves this 

project from the California Environmental 
Quality Act provisions and City Guidelines. 

Staff Recommendation  Approve with conditions 
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PROJECT DATA TABLE 
 
 EXISTING PROPOSED REQUIRED/ 

PERMITTED 

General Plan Residential Low 
Density 

Same N/A 

Zoning District R-1 Same N/A 

Lot Size (s.f.) 35,348 s.f. Same N/A 

Gross Floor Area 
(s.f.) 

7,626 s.f. Same N/A 

Lot Coverage (%) 21.6% Same 35% max. 

Floor Area Ratio 
(FAR) 

21.6% Same 45% max. 

 
ANALYSIS 
 
Background 
 
Previous Actions on the Site: The following table summarizes previous 
planning applications related to the subject site. 
 
File Number Brief Description Hearing/Decision Date 
1968-0981 
Subdivision 

35 lot subdivision  City 
Council/Approved  

12/17/68 

1971-0129 UP   
and Variance 
1320 Warner 
Ave. 

Pre-School Nursery for 
40 children 

Planning 
Commission/Denied  

3/30/71 

1997-0469 
1302 Warner 
Ave. 

Rezone from Low 
Density Residential to 
Neighborhood 
Shopping 

City Council/Denied 12/16/97 

2000-0169 
1302 Warner 
Ave. 

Use Permit to allow a 
commercial childcare 
center for 96 children 

City  
Council/Approved 

7/18/00 

 
Use Permit #2000-0169 for the Appleseed Montessori childcare center was 
approved by the City Council on appeal on July 18, 2000.  The Use Permit was 
approved after many compromises between the City, the neighbors, and the 
applicants.  As initially proposed by the applicant, the parking lot was to be 
located on the western portion of the property and the playground was to be on 
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the eastern part of the property adjacent to neighboring single family 
residential lots.  After much review, these two parts of the proposed project 
were switched so that the parking lot is now on the eastern portion of the 
property and the playground is on the western side of the property (at the front 
of the lot adjacent to the street corner) to respect the privacy of and decrease 
noise from children for the neighboring residents.  The parking lot was moved 
from the street corner to the rear of the lot to abut the residential lots with a 
10’ wall to mitigate noise.    
 
The 7’ wall that is the subject of this variance was approved by the City Council 
as part of the permit action and its design is intended to help shield the play 
area from potential hazards due to the traffic on adjacent streets.  Another 
project change that was made during the original project review was that the 
property owners dedicated a strip of their property fronting Fremont Avenue to 
the City and a new traffic merge lane was created. 
 
Description of Proposed Project 
This project came to Staff’s attention as the result of a complaint to the 
Neighborhood Preservation Division.  It was discovered that an error was made 
on the building permit that allowed the fence to be built within an 
approximately 224 s.f. area of the corner vision triangle.  After considering all 
options, it was determined that even though the subject fence was approved as 
part of a previous Use Permit and Building Permit, a Variance was necessary to 
reconsider the encroachment into the required 40’ corner vision triangle.  Thus 
the applicant is requesting a Variance from SMC section 19.48.202.   
 
The base of the fence is a 32” tall masonry wall with wrought iron extending 
another 1’4” and spaced apart masonry pillars which extend the fence to a total 
height of approximately 7’ as measured from the top of curb.  The fence is 
designed to shield the childcare’s play area from traffic hazards on Fremont 
Ave. and Warner Ave.  The existing fence encroaches up to 7’3” into the corner 
vision triangle, which means that the encroachment area is approximately 224 
s.f., which is 28% of the total vision triangle area.   
 
Environmental Review 
A Class 5 Categorical Exemption relieves this project from the California 
Environmental Quality Act provisions and City Guidelines.  Class 5 Categorical 
Exemptions include minor alterations in land use limitations such as setback 
variances.   
 
Variance 
Site Layout:  The building is located at the northwest corner of the parcel and 
the driveway and parking spaces wrap around the southern and eastern sides 
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to the rear of the building along Warner Avenue and Fremont Avenue. The 
driveway entrance is located along Warner and the exit is on Fremont Avenue.  

A fenced playground is located in the northwest corner of the lot between the 
building and the street corner and is protected by a masonry and wrought-iron 
fence/wall that extends up to 7’3” into the corner vision triangle.   

8’ and 10’ masonry walls on the south and east sides of the lot separate the 
childcare facility from the adjacent residential uses.  This was included as a 
condition of approval to mitigate for noise. 
 
Compliance with Development Standards/Guidelines: SMC section 
19.48.020 states that no fence may exceed 3’ in height in a corner vision 
triangle or driveway vision triangle except as approved by a variance.  The 
corner vision triangle is defined by SMC section 19.12.040 as, “the triangular 
area created by a line connecting points along the two front lot lines which 
points are established 40’ in distance from the intersection of the extension of 
such lot lines within the street right-of-way.”  This is to promote safety and 
reduce the potential for accidents and injury by providing drivers a better view 
of pedestrian, bicycle, and vehicular traffic while approaching a corner. 
 
The code requirement is rooted in traffic engineering practice and documented 
by the Institute of Traffic Engineers as well as the California Department of 
Transportation Highway Design Manual.  The documentation states that for all 
intersections there must be an unobstructed sight distance in both directions 
on all approaches at an intersection.  The sight triangles must be free of 
obstructions which might interfere with the driver’s ability to see other 
vehicles, pedestrians or bicyclists approaching on the cross street and to 
ensure that vehicles have sufficient sight distance to make appropriate 
decisions on whether to slow, stop, or proceed through the intersection area.   
 
Because it extends approximately 7’3” into the corner vision triangle and has a 
height of approximately 7’, the existing fence is not in compliance with the 
corner vision triangle and therefore requires a Variance.   
 
Transportation Safety Issues: The Department of Public Works (“DPW”) 
Traffic Division reviewed the proposed variance and potential sight distance 
issue at the corner of Fremont Avenue and Warner Avenue.  It concluded that 
the wall does block vision to some degree.  This creates a potential hazard for 
pedestrians westbound on the south side of Fremont Avenue, as vehicles 
approaching Fremont on northbound Warner will not have optimal sight lines 
to the approaching pedestrians.  However, the location is on the downstream 
side of the intersection, so the sight triangle violation does not involve potential 
vehicle to vehicle conflicts.  The intersection is also stop controlled.  The stop 
bar for northbound Warner at Fremont is positioned well towards Fremont, so 
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vehicles stopped at the stop bar do have sufficient sight lines to see oncoming 
pedestrians.  There are some trees between the sidewalk and the wall that 
could use some trimming up, which would further improve sight lines.   Staff 
has recommended a condition of approval that would remind the applicant  of 
the requirement to maintain landscaping within the vision triangle at a height 
of no more than 3’.   
 
Variance Justifications: In order to approve a Variance for the proposed 
fence, findings must be made that there are exceptional circumstances related 
to the property or use which deprive the property owner of reasonable use; that 
the proposed project will not be detrimental to adjacent properties or uses; and 
that the granting of a Variance will not constitute a special privilege not 
enjoyed by others in the zoning district.   
 
The applicant has provided three required findings for a Variance in 
Attachment E.  A summary of the justifications is provided below. Staff’s 
comments regarding each justification are provided in italics. 
 
1. Because of exceptional or extraordinary circumstances or conditions 

applicable to the property or use, including size, shape, topography, 
location or surroundings, the strict application of the ordinance is 
found to deprive the property owner of privileges enjoyed by the other 
properties in the vicinity and within the same zoning district.   
The applicant is concerned that by requiring the existing fence to conform to 
the vision triangle ordinance, the entire site will require reworking, causing 
a hardship to the owner and deny enjoyment of the property.  The applicant 
points out that the existing fence was approved as built. 

Staff comments: Staff agrees that this project has exceptional circumstances 
due to the previous project approval (permit # 2000-0169).  In general, staff 
does not support deviations from the vision triangle requirements.  However, 
this project was previously reviewed, approved, and has now been built for 
several years.  Also, as part of the original project approval and at the request 
of the City, the applicant altered their proposed design and put the 
playground near the front street corner and the parking lot to the rear.  
Because of that design change, the subject fence was added to the project to 
protect the playground, which was now much closer to potential traffic 
hazards.  Additionally, as part of the previous approval, the applicant 
dedicated to the City a strip of their property fronting Fremont Avenue.  Due to 
this dedication, the measurement of the corner vision triangle was changed, 
but this change was not included in later designs, thus resulting in the 
current inadequate corner vision triangle.  The fence was approved as built 
and a shorter fence design would not provide the same level of protection to 
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the children’s play area.  The variance requested is approximately 224 s.f., or 
28% of the vision triangle area.   

2. The granting of the Variance will not be materially detrimental to the 
public welfare or injurious to the property, improvements, or uses 
within the immediate vicinity and within the same zoning district. 
The applicant contends that traffic accidents at the intersection most 
affected by the corner vision triangle have not had a higher rate of accidents 
in comparison with other street corners in the vicinity within the same 
zoning district.  

Staff comments: Staff has concluded that the solid fence within the subject 
corner vision triangle is a potential hazard for pedestrians when vehicles are 
approaching the intersection.  However, Staff asserts that despite the 
potential hazard that the existing fence is not materially detrimental to the 
public welfare or other uses within the area.  The term “material” is also 
defined as “significant.”  Therefore, despite the fact that a risk exists, Staff 
does not believe that the risk is significant in this case.  Traffic and Planning 
Staff both have determined that vehicles stopped at the stop bar do have 
sufficient sight lines to see oncoming pedestrians (Attachment D, Site photos).   
The fence location was already reviewed and approved as part of the original 
Permit.  The Warner Avenue corner traffic is regulated with a well-positioned 
stop bar and stop sign and there is a merge lane into the main traffic flow 
along Fremont Avenue which adds to the regulation of traffic along this 
section of street.  The landscaping in the corner vision triangle is well 
maintained and does not appear to be impairing the visibility around the 
corner; for added assurance Staff has also recommended a condition of 
approval to remind the applicant of the requirement to maintain landscaping 
below 3’ in height in the vision triangle (Attachment B, Recommended 
Conditions of Approval).  

3. Upon granting the Variance, the intent and purpose of the ordinance 
will still be served and the recipient of the Variance will not be granted 
special privileges not enjoyed by other surrounding property owners 
within the same zoning district. 
There is no visual impediment resulting for the imposition of the fence on 
the corner vision triangle, and there is no indication that there have been 
more accidents at the Fremont/Warner corner compared to other corners in 
the vicinity.  No special privileges would be enjoyed as a result of the 
Variance since the plan has previously been reviewed and approved and, as 
reported by the applicant, there other encroachments into the required 
corner vision triangle located along Fremont Avenue. 

Staff Comments: Staff has not found a record of any variances granted for 
properties along Fremont Avenue to allow a deviation from the corner vision 
triangle requirements, although sound walls and fences are located at the 
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property within the vision triangle in a few locations.  Staff does find that no 
special privileges would be enjoyed as a result of granting the Variance.  This 
project received a Use Permit approval that included the subject fence.  The 
site constraints on this property were placed by the City as part of the project 
approval, including requiring a street dedication and for the applicant to 
locate the playground area at the front of the property which necessitated the 
construction of the 7’ tall impact wall. 

 
Compliance with Development Standards/Guidelines: The site meets all 
other development requirements for the R-1 Zoning District.  The requested 
Variance would allow an exception to the 40-foot corner vision triangle 
standard.   
 
Expected Impact on the Surroundings: The proposed variance would have 
minimal impact on the surrounding neighborhood.  The existing fence was 
built approximately 8 years ago and was only recently reported to the 
Neighborhood Preservation department as encroaching into the required corner 
vision triangle.  However, if the Variance is approved, a precedent could be set 
for granting deviations from corner vision triangle requirements and there 
could be an increase in Variance requests in the neighborhood.  The 
cumulative effect of structures located closer to the street could have a negative 
impact on the streetscape, increase the potential for traffic hazards at corners, 
and reduce visual open space in the area.     
 
Fiscal Impact 
 
No fiscal impacts other than normal fees and taxes are expected.  
 
Public Contact 
 

Notice of Negative 
Declaration and Public 

Hearing 

Staff Report Agenda 

• Published in the Sun 
newspaper  

• Posted on the site  
• 17 notices mailed to the 

property owners and 
residents within 300 ft. of 
the project site  

 

• Posted on the City 
of Sunnyvale's 
Website 

• Provided at the 
Reference Section 
of the City of 
Sunnyvale's Public 
Library 

• Posted on the 
City's official notice 
bulletin board  

• City of Sunnyvale's 
Website  
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Conclusion 
 
Findings and General Plan Goals: Staff was able to make the required 
Findings based on the justifications for the Variance. Recommended Findings 
and General Plan Goals are located in Attachment A. 

Conditions of Approval: Recommended Conditions of Approval are located in 
Attachment B. 

Alternatives 
1. Approve the Variance with the conditions listed in Attachment B.  

2. Approve the Variance with modified conditions. 

3. Deny the Variance 

 
Recommendation 
 
Staff recommends: 

Alternative 1.  

 
Prepared By: 
Erin Haley 
Project Planner 
 
 
Reviewed By: 
Gerri Caruso 
Principal Planner 
 
 
Reviewed By: 
Trudi Ryan 
Planning Officer 
 
 
 
Attachments:  

 
A. Recommended Findings 
B. Recommended Conditions of Approval 
C. Site Map 
D. Site Photos 
E. Applicant’s Variance Justifications 
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Findings - Variance: 2008-1236 
 
1. Because of exceptional or extraordinary circumstances or conditions 
applicable to the property, or use, including size, shape, topography, location 
or surroundings, the strict application of the ordinance is found to deprive the 
property owner of privileges enjoyed by other properties in the vicinity and 
within the same zoning district.  [Finding made] 
 
The applicant's previous Use Permit approval (#2000-0169) included review of 
the fence design.  It also included changes to the site design and required the 
applicant to construct the large impact wall to provide the necessary safety to 
the children’s playground.  The site design was also approved by state child 
care agencies.   
 
2. The granting of the Variance will not be materially detrimental to the public 
welfare or injurious to the property, improvements or uses within the 
immediate vicinity and within the same zoning district.  [Finding made] 
 
The features of this corner make the existing intrusion to the corner vision 
triangle not materially detrimental to the public welfare.  The sight angles 
around the corner remain relatively clear with non-intrusive landscaping, a 
stop sign to manage traffic flow, and a merge lane to assist in traffic 
transitioning around the corner from Warner Avenue to Fremont Avenue.  Staff 
has recommended a condition of approval to require the applicant to maintain 
landscaping below three feet in height in the vision triangle (Attachment B, 
Recommended Conditions of Approval).   
 
3. Upon granting of the Variance, the intent and purpose of the ordinance will 
still be served and the recipient of the Variance will not be granted special 
privileges not enjoyed by other surrounding property owners within the same 
zoning district.  [Finding made] 
 
The subject fence and its location was already reviewed and approved by City 
staff, the planning commission, and the city council as part of a previous 
permit.  The fence was designed at this height with the safety concerns of the 
children’s playground in mind.   
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Conditions of Approval - Variance 2008-1236 
 
In addition to complying with all applicable City, County, State and Federal 
Statutes, Codes, Ordinances, Resolutions and Regulations, Permittee expressly 
accepts and agrees to comply with the following conditions of approval of this 
Permit: 
 
Unless otherwise noted, all conditions shall be subject to the review of approval 
of the Director of Community Development. 
 
1. GENERAL CONDITIONS 

A. The Variance shall be null and void two years from the date of approval 
by the final review authority if the approval is not exercised. 

B. Project shall be in conformance with the plans approved at the public 
hearing.  Minor changes may be approved by the Director of Community 
Development; major changes may be approved at a public hearing. 

C. The Conditions of Approval shall be reproduced on the cover page of any 
plans submitted for a Building permit for this project.  

D. Maintain all landscaping in the vision triangle at below 3’ in height.   




















































