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CITY OF SUNNYVALE 

REPORT 
Planning Commission 

 
  November 10, 2008 
 
SUBJECT: 2008-0741 - Appeal of a Decision by the Director of 

Community Development denying a Tree Removal Permit for 
an Oak tree in the rear yard of a single-family residence. The 
property is located at 1384 La Bella Avenue in an R-1 (Low-
Density Residential) Zoning District. 

 
REPORT IN BRIEF  
 
Existing Site 
Conditions 

Single Family Residence. Oak tree located in the rear 
yard. 

Surrounding Land Uses 
North Single Family Residential 

South Single Family Residential  

East Single Family Residential  

West Single Family Residential (across La Bella Ave.) 

Issues Tree Removal Permit - Appeal 

Environmental 
Status 

A Class 4 Categorical Exemption relieves this project 
from California Environmental Quality Act provisions 
and City Guidelines. 

Staff 
Recommendation  

Deny the appeal and uphold the decision of the 
Director of Community Development to deny the Tree 
Removal Permit. 
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PROJECT DATA TABLE 
 
 EXISTING PROPOSED REQUIRED/ 

PERMITTED 

General Plan Low Density 
Residential 

Same --- 

Zoning District R-1 Same R-1 

Lot Size (s.f.) 9,633 Same 8,000 min. 

 
ANALYSIS 
 
Description of Proposed Project 
 
A Tree Removal Permit was requested by the property owner (the “appellant”) 
on July 10, 2008 to remove an Oak tree with a height estimated at 50 feet and 
a crown spread of approximately 75 feet, located in the rear yard (see 
Attachment C – Photographs) and two Camphor trees located in the front yard. 
On July 15, 2008, the City Arborist inspected the trees and recommended 
denial of the Tree Removal Permit, as he was not able to make the required 
findings to allow removal.  Following this recommendation, Planning Division 
staff visited the site and concurred with the City Arborist’s recommendation of 
denial for one of the Camphor trees and for the Oak tree.  The Tree Removal 
Permit for one Camphor tree and the Oak tree was denied on August 14, 2008 
(see Attachment D – Permit Letter). After the appellant provided more 
information about damage the Camphor tree roots were causing the 
foundation, she reapplied for a new Tree Removal Permit.  An approval was 
granted to remove the second Camphor tree on September 8, 2008.  However, 
based on the available evidence, staff still does not believe that the findings can 
be made to remove the Oak tree.  The appellant is appealing the decision to 
deny the Tree Removal Permit for the Oak tree.  She believes there is sufficient 
information and evidence to make the findings that that the tree poses a 
significant hazard, and has provided extensive documents that she asserts 
support her position (Attachment E, et seq.).   
 
Background 
 
Previous Actions on the Site: The following table summarizes previous 
planning applications related to the subject site. 
 

File Number Brief Description Hearing/Decision Date 
2004-0238 Design Review for an 

addition to the residence 
with major changes to 
the front of the structure 

Approved 03/25/04 
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File Number Brief Description Hearing/Decision Date 
2001-0723 Variance to side yard 

setbacks to protect the 
significant Oak tree 

Approved 11/28/01 

 
The proposed addition for which the appellant received a variance and design 
review approval was never constructed.  The foundation of the whole house 
would have had to be upgraded, which ultimately made the project impractical 
for the appellant to complete.   
 
This is the appellant’s first time requesting removal of this Oak tree.   
   
Environmental Review 
 
A Class 4 Categorical Exemption relieves this project from California 
Environmental Quality Act provisions and City Guidelines.  Class 4 Categorical 
Exemptions includes minor alterations to land. 
 
Tree Preservation Ordinance (SMC 19.94) 
 
On December 12, 1991, the City’s Tree Preservation Ordinance was established 
in order to preserve mature trees of significant size. Chapter 19.94 of the 
Sunnyvale Municipal Code defines a ‘protected tree’ as a tree with 
circumference equal to or greater than 38 inches when measured at a height of 
four feet six inches above the ground. A Tree Removal Permit must be obtained 
prior to removal of a protected tree from private property in any zoning district. 
A permit to remove a protected tree may be issued only if: 

1. The tree is diseased or badly damaged; 

2. The tree represents a potential hazard to people, structures or other trees; 

3. The tree is in sound condition, but restricts the owner’s or the neighbor’s 
ability to enjoy reasonable use or economic potential of the property.  

 
On May 9, 2006, the City Council adopted additional regulations related to tree 
preservation. Two new criteria for tree removal were established as listed in 
Attachment A, Findings 3(f) and 3(g). 
  
Property Owner’s Appeal 
 
The appellant has submitted a great deal of information to staff, including her 
appeal letter dated September 12, 2008 (Attachment T), another appeal letter  
containing more information dated October 17, 2008 (Attachment E), four 
studies by arborists (Attachments F-I), a limited foundation inspection 
(Attachment J), another report from a builder (Attachment K), two plumbing 
estimates (Attachments L and M), two sewer reports (Attachment N), an 
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estimate to demolish the addition portion of the house (Attachment O), a letter 
from her insurance company (Attachment P), an estimate to install a solar 
system on the subject property (Attachment Q), and several letters of support 
from family, friends, and neighbors (Attachment R).  The appellant’s arguments 
break down to the following points (Attachment E): 

• The tree roots have invaded sewer lines and disrupt sewer service to her 
property. The appellant does not wish to install a root barrier system as 
City Staff recommended, or comply with any of the City’s 
recommendations, because she believes such recommendations are 
“excessive, financially burdensome, and does not address or mitigate the 
significant hazard to people and structures with the aggressive growth of 
tree roots and damages caused.” (Attachment E, page 1). 

• Tree roots are threatening the foundation of the home; 
• The tree restricts any use of the property and makes the dwelling 

completely uninhabitable; 
• The tree has outgrown its containment area; 
• The tree is affected by various diseases and infestations; 
• The tree exhibits signs of leaning/weakness; 
• Attempts to repair the plumbing and/or foundation of the house will 

cause significant damage to the tree in a critical root zone which will 
potentially cause the tree to fall; 

• There is a complete loss of use and economic potential of the property;  
• The significant canopy of this tree will interfere with the future addition 

of solar panels on the property; 
• The tree restricts reasonable use of the property because the owner feels 

she is required to keep “urban forest like (wild)” conditions on the 
property to allow the tree to thrive (Attachment E, page 4);  

• The tree is a fire hazard since it is within 30-100 feet of the house; 
• The owner feels that allowing the tree to live would be negligence on her 

part since the tree poses a danger of which the owner is aware. 
 
After Staff upheld the City Arborist’s recommendation of denial of the Tree 
Removal Permit, staff advised the appellant to provide additional expert 
opinions to support her claims regarding the tree’s intrusion into the 
foundation, or other information that might meet one of the required findings.  
The owner then provided the above-mentioned studies and estimates, which 
were then examined by City Staff. 

 
Staff Discussion 
 
The City Arborist and several other members of the City Staff have visited the 
site on two occasions. During both visits, the City Arborist determined that the 
tree is healthy, appears to be structurally sound, and has at least 75-100 years 
of remaining life.  The City Arborist also concluded that there are methods that 
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the appellant could use to prevent the tree’s intrusion into her plumbing and 
foundation without endangering the tree.  
 
Staff observed the following site conditions: 
 

• The Oak tree is located approximately 12 feet away from the house 
(not an ideal location);  

• The Oak tree is large, healthy, and is an asset to the aesthetics of the 
subject property and neighborhood; 

• The appellant has provided service records and inspection tapes as 
evidence of root intrusion in the sewer line, which has required 
frequent clean-outs; 

• The exploratory trench dug by Kielty Arborist Services showed root 
growth, but was done at the edge of the concrete walkway, 
approximately 5 feet from the structure, not close enough to prove 
definitively that root growth is the cause of the cracks in the 
foundation. 

• The Oak tree is an ecological asset to the community by sequestering 
significant amounts atmospheric CO2.  

 
Staff has the following comments regarding the concerns expressed by the 
appellant. 
 
Roots in lateral/sewer line: The City Arborist has stated that the tree root 
intrusion in the sewer lines may be addressed by replacing the existing sewer 
lines. According to the Arborist, tree roots will only invade a pipe which is 
already broken and leaking. Once a pipe is severely damaged (as on the subject 
property), it must be replaced regardless of whether or not the tree is removed. 
A new, properly installed pipe will have no leaks and therefore will not attract 
tree roots. Staff’s recommendation is to replace the sewer service line under 
and around the house which has failed and through its failure allows roots of 
trees and plants to enter and interfere with proper operation of the plumbing 
facilities within the house. This would resolve the root intrusion problem while 
still saving the tree.  
 

Staff notes the need for replacement of laterals is primarily due to the use of 
older/poor materials and the age of pipes. This condition leads to leaks, which 
draw roots toward the pipe and lead to root intrusion. This is a common 
problem for older homes in Sunnyvale. New laterals are either made of 
gasketed PVC or VCP (4 inch diameter), materials which are less susceptible to 
root intrusion.  
 

Staff also notes that the Tree Preservation Ordinance (19.94.060 (b)) does not 
specify damage to infrastructure such as underground utilities as one of the 
findings for tree removal.  Infrastructure such as underground utilities could 
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be considered as part of the structure and therefore subject to finding #2 (that 
the tree represents potential hazard). However, if reasonable alternatives exist 
to repair the damage without removing the tree, staff does not believe tree 
removal is warranted.  In this case reasonable alternatives do exist. 
 
Roots threatening the foundation of the house: The City Arborist notes that the 
Oak tree has prolific roots that often spread a significant distance. The 
appellant pointed out visible cracks in the floor of the addition area of the home 
and provided a limited foundation inspection that attributed the cracks to tree 
root growth, though gave no direct evidence to support that assumption.  
However, the limited foundation inspection report also said that foundation 
repair is not now indicated (Attachment J, page 2).   
 
At this time, there is no evidence to clearly determine whether foundation 
damage is occurring due to the presence of the tree.  If it is found to be 
occurring, there may be methods such as root barriers that could be used to 
resolve the problem without removing the tree.  In order to conclusively 
determine whether root intrusion under the foundation is occurring, whether it 
is causing damage, and whether there are methods available to stop the 
intrusion, a root excavation along the edge of the structure would have to be 
performed by a Certified Arborist.  The City Arborist and the Planning Division 
have recommended that the appellant hire a Certified Arborist to conduct a root 
excavation along the edge of the structure and provide the results to the City.  
This recommendation was made in the denial letter from Staff to the Appellant 
dated August 14, 2008 (Attachment D, pages 2-3).  However, the root 
excavation that was performed was done so several feet away from the structure 
and, to the best of staff’s knowledge, no other additional investigation has been 
performed to conclusively establish whether the tree is threatening the home’s 
foundation.   
 
Another factor in the cracking of the foundation in the addition area, also 
addressed in the letter of August 14, 2008, is that the addition appears to have 
been built on an un-reinforced concrete slab typical to outdoor patios.  Un-
reinforced patio slabs are placed on the surface of the soil and are prone to 
settling, shifting, and cracking even in the absence of surrounding trees.  This 
is another reason why additional evidence would be needed to establish whether 
or not the tree is the primary cause of damage and what may be done to 
address the issue. 
 
Should the roots be affecting the foundation, the City Arborist believes that a 
root barrier system can be installed to block the roots from growing under the 
house, such as the City uses with all City Street Trees.  Installing a root barrier 
would require removing the five foot wide rear sidewalk and using a root 
pruning machine to dig a six inch wide trench adjacent to the slab foundation of 
the structure to a depth of thirty-six inches.  Installing a root barrier would 
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then require digging a 4’ long trench between the tree and the structure.  
Though the appellant makes the argument that this would require cutting into 
the roots of the tree and therefore destabilizing it, the City Arborist disagrees.  
As similar to all large trees, the Oak tree has large support roots emanating 
from the base of the tree’s trunk.  The roots are the largest immediately 
adjacent to tree and taper down in size as they grow radially away from the 
trunk.  At the rear sidewalk the roots are six inches below the soil surface and 
only two to three inches in diameter.  Severing the smaller roots passing under 
the structure would not affect this Oak tree’s stability and physical support. 
 
Loss of economic use of the property: The City Arborist believes that the Oak 
tree provides great value to the subject property.  The damage to the house has 
already been done and has not been proven to be originated by the tree.  
Removal of the tree would not stop the appellant from having to make the 
required repairs to the plumbing.  Also, the appellant has not applied for 
permits for any future development that are being prevented by the presence of 
the tree.  Should she apply for something in the future that is blocked by the 
tree, she can then apply for another Tree Removal Permit and the matter will 
be reconsidered at that time.    
 
Potential hazard due to instability/leaning: The City Arborist has inspected the 
tree on multiple occasions and has not found any evidence of instability.  One 
arborist report provided by appellant mentioned that it appears that the tree 
was topped in the past, which has now created some poorly formed limbs 
(Attachment F, page 1).  The City Arborist believes that proper pruning would 
easily solve any issues with the limbs.  The tree appears to be healthy and 
structurally sound.  Given the available evidence including the City Arborist’s 
findings, staff does not believe the tree currently poses a hazard. 
 
The tree is diseased/dying: The City Arborist has examined the tree and finds it 
to be in good health.  Browning foliage and minor infestations are a normal 
part of a tree’s life and not indicative of poor health in this case.  There are 
other options to treat minor tree diseases besides complete removal of the tree.  
The arborists hired by the appellant describe the tree as having “good vigor” 
and “reasonably good health”.  (Attachments F and G) 
 
Tree is too large for yard:  The City Arborist has inspected the tree and does not 
believe it is too large or inappropriately located.  The tree currently has 
sufficient space and has not outgrown its useful landscape value.  Staff 
understands that the appellant desires additional open space in the yard; 
however, this does not meet the findings necessary to remove a tree.   
 
Tree canopies will interfere with a future solar addition:  The appellant has not 
submitted an application for a solar addition.  Staff cannot consider the tree’s 
potential impacts on a solar addition in the absence of an approved or pending 
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project.  If the appellant chooses to develop and submit a proposal for a solar 
project, a new Tree Removal Permit request may be filed at that time.  
Currently, City Staff has discretion in considering applications for tree removal 
permits, so approval cannot be guaranteed.  Whenever the appellant submits 
for approval in the future, all relevant and current state and local laws will be 
included as part of the analysis.   
 
Presence of tree prevents landscaping: Large trees such as the subject Oak can 
have extensive surface root systems and also take up water and nutrients from 
the soil and provide shade, which can inhibit the growth of smaller plants. 
However, the City of Sunnyvale places a high value on large mature trees. 
Large trees contribute to the scenic beauty and economic prosperity of the city 
and are considered more valuable than other landscaping.  The appellant 
claims that she must leave the entire yard in a natural state since any watering 
effort would harm the tree.  The City Arborist disagrees with this assessment.  
This Oak species has evolved to survive in California’s Mediterranean climate, 
which means that it lives through at least six months of little to no rainfall.    
While Oak trees do not like a lot of water, a moderate amount of watering 
would be beneficial to the tree and would actually stop the tree from sending 
roots under the house and into the plumbing to look for other sources of water.  
Also, though the tree canopy covers a large section of the yard, it does not 
cover the entire yard.  The City Arborist states, except for the first six to eight 
feet around tree, this Oak should not be irrigated, but the remaining area 
under and beyond the canopy can be irrigated.  There are places in the yard of 
the subject property that still do receive plenty of sunshine and could be freely 
landscaped; even shade tolerant turfgrass species could be planted in the 
canopy of this tree.  (See Attachement S, page 3 for an example of such 
landscaping.)   
 
Fire hazard/negligence issues: While Staff can appreciate that the appellant is 
concerned about any potential liability issues, the standards set by insurance 
companies are not the same as the findings set by the Sunnyvale City Code.   
In the letter from the appellant’s insurance company, the company claims that 
trees within 30-100 feet of a home pose a fire hazard and removing them would 
be “good forestry practice.” (Attachment P)  In a city as developed as Sunnyvale, 
the fire dangers are much different than in an area that requires “good forestry 
practice” to be maintained.   
 
Expected Impact on the Surroundings: The subject Oak tree, estimated to be 
50-60 feet high, is clearly visible from the street and appears to frame the 
house.  Also, the appellant has no other trees on her property (Attachment 
C(A), page 1), so removing this last tree would reduce the landscape value of 
the property to nothing.  Staff finds that the removal of this tree would have a 
detrimental effect on the overall streetscape as well as a significant ecological 
loss. 
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Fiscal Impact 
 
No fiscal impacts other than normal fees and taxes are expected.  
 
Public Contact 
 

Notice of Public Hearing Staff Report Agenda 
• Published in the Sun 

newspaper  
• 39 notices mailed to 

property owners and 
residents adjacent to the 
project site  

• Posted on the City 
of Sunnyvale's Web 
site 

• Provided at the 
Reference Section 
of the City of 
Sunnyvale's Public 
Library 

• Posted on the 
City's official notice 
bulletin board  

• Posted on the City 
of Sunnyvale's Web 
site  

 

 
Conclusion 
 
Findings and General Plan Goals: Staff is recommending denial of the appeal 
because the Findings for tree removal (Attachment A) were not made.  

Conditions of Approval: If the Planning Commission is able to make the 
required findings to approve the Tree Removal Permit, staff is recommending 
the Conditions of Approval listed in Attachment B. 

 
Alternatives 
 
1. Deny the appeal and uphold the denial of the Tree Removal Permit. 

2. Grant the appeal and approve the Tree Removal Permit subject to the 
conditions in Attachment B. 

3. Grant the appeal and approve the Tree Removal Permit with modified 
conditions. 

 
Recommendation 
 
Alternative 1 
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Prepared by: 
 
 
Erin Haley 
Project Planner 

 
Reviewed by: 
 
 
Gerri Caruso 
Principal Planner 

 
Reviewed by: 
 
 
Trudi Ryan 
Planning Officer 

 
Attachments: 
A. Recommended Findings 
B. Recommended Conditions of Approval 
C(A). Photographs of Subject Oak Tree 
C(B). Photographs of Subject Oak Tree provided by Appellant 
D. Letter Denying the Tree Removal Permit, Dated 8/14/2008 
E. Appeal Letter and Additional Information Submitted by the Appellant, dated 

October 17, 2008 
F. Kielty Arborist Services - Arborist Report 
G. Tree Management Services - Arborist Report 
H. Mayne Tree Expert Company, Inc. - Arborist Report 
I. Saratoga Tree Service - Arborist Report 
J. Special Building Inspections, LLC - Limited Foundation Inspection 
K. Anderson Builder - Report 
L. Thomas Plumbing Inc – Proposal 
M. A Good Plumber, Inc – Proposal 
N. Thomas Plumbing Inc – Sewer Reports 
O. Allerding Construction – Estimate to demo addition 
P. Farmers Insurance Group – Letter 
Q. Rec Solar – System Quotation 
R. Letters from appellant’s friends and family 
S. Attachments from City Arborist 

a. Biographical information on Coast Live Oak  
b. Photo of subject Oak tree showing distance from structure, dated 

July 22, 2008 
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c. Sample photo showing similar Oak tree surviving in a well-
landscaped area 

T. Appeal Letter from Appellant, dated September 12, 2008 
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Recommended Findings – Tree Removal Permit 
 
In order to grant a Tree Removal Permit, one or more of the following findings 
must be met. Staff was unable to make these required findings. 

1. The tree is diseased or badly damaged. 

 The subject tree is not diseased or damaged. It has been found to be in good 
health by the City Arborist and has 75 to 100 years of remaining life. 

 
2. The tree represents a potential hazard to people, structures or other trees. 

The subject tree has not been found to be posing a hazard.  The roots of the 
Oak tree have intruded in the plumbing. This can be addressed through 
trenchless sewer replacement methods. Cracks in the structure were 
reported by the appellant.  However, no conclusive evidence was presented 
to establish that foundation damage is occurring. Cracks could be the result 
settling of the structure or the ground (a common occurrence), and 
exacerbated by the apparently unreinforced concrete slab foundation. No 
further investigation has been conducted by the appellant to conclusively 
determine whether any foundation damage has occurred or is likely due to 
the subject tree’s roots.  The City Arborist recommends installation of a root 
barrier system to prevent the roots from intruding into the foundation of the 
house in the future.  The tree has been found to be structurally sound by the 
City Arborist, and no additional evidence has been presented by the 
appellant to contradict these findings. The areas of possibly poor form and 
various minor infestations are a normal part of tree growth and can be 
addressed by pruning and other methods than removal.  

 
3. The tree is in basically sound condition, but restricts the owner’s ability to 

enjoy the reasonable use or economic potential of the property, or 
unreasonably restricts an adjoining property’s use or economic potential of 
the adjoining property. In the event this is the sole basis for the 
application, the following criteria shall be used to evaluate the application 
under this subsection: 

a. The necessity of the requested removal to allow construction of 
improvements such as additions to existing buildings or incidental 
site amenities or to otherwise allow economic or reasonable enjoyment 
of property; 

b. The topography of the land and the effect of the requested action on 
water retention and diversion or increased flow of surface water; 

c. The approximate age of the tree relative to its average life span;  

d. The potential effect of removal on soil erosion and stability where the 
tree is located; 
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e. Current and future visual screening potential  

f. A property has sufficient landscaping or is over landscaped 

g. Allow removal of overgrown, but healthy, trees. 

h. Any other information the Director of Community Development finds 
pertinent to the application.  

 
The subject Oak tree is not restricting reasonable use or economic potential 
of the property or adjoining property. City staff has visited the site and has 
determined that the tree has a remaining life expectancy of at least 75-100 
years.  Staff notes that the tree is not in an ideal location on the property 
and could be better located, but the tree’s size precludes any relocation. 
Although damage to the sewer lines of the property is apparent, repairs 
must take place whether the tree is removed or not, and alternatives exist to 
replace the sewer lines and save the tree. The subject tree is in good health 
and has a significant remaining lifespan that merits preservation. 
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Recommended Conditions of Approval – Tree Removal Permit 

 
In addition to complying with all applicable City, County, State and Federal 
Statutes, Codes, Ordinances, Resolutions and Regulations, Permittee expressly 
accepts and agrees to comply with the following conditions of approval of this 
Permit: 
 
Unless otherwise noted, all conditions shall be subject to the review of approval 
of the Director of Community Development. 
 

1. One replacement tree, a minimum of 15-gallon size, shall be planted 
anywhere on the property within 90 days of removal of the subject tree.  If 
a replacement tree is not planted, an in-lieu fee of $230.00 shall be paid to 
the City within 90 days of removal of the subject tree to allow a tree to be 
planted on City property. aaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaa    






































































































































